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President's Page 


by William O. E. Henry 


The videoscreen shows President 
Gerald Ford. He is asking his counselor 
whether he should withdraw United 
States troops from foreign territory they 
have occupied under his orders. The 
War Powers Act requires the President 
to withdraw the troops after 60 days 
unless Congress extends the time and 
Congress has not done so. 

“Don't withdraw the troops, Mr. 
President,” the counselor advises. “The 
War Powers Act is an unconstitutional 
limitation of your authority as 
commander-in-chief.” 

President Ford decides to obtain a 
second opinion. He poses the same 
question to a federal judge known for 
his knowledge of the U.S. Constitution. 

“Withdraw the troops, Mr. President,” 
advises the judge, “because only 
Congress can declare war. Occupying a 
foreign territory clearly is an act of 
war.” 

I won't tell you whose advice the 
President took. The situation is 
hypothetical and appears substantially as 
above on an hour-long videotape dealing 
with war powers under the U.S. 
Constitution. This tape is one of 13 pre- 
pared, or being prepared, for public 
broadcasting next season. All deal with 
U.S. Constitution issues. Journalist- 
educator Fred W. Friendly described the 
tapes at a luncheon of the American 
Judicature Society during the American 
Bar Association Mid-Year Meeting in 
February. He said the tapes would be 
ideal for teaching constitutional 
principles, especially since you can stop 
the tapes from time to time to discuss an 
issue of particular interest. 

I believe it would be great fun to 
select about four tapes, assemble some 
friends (a mixture of lawyers, journalists, 
educators and other friends), and then 
spend one night a week for a month 
developing a better understanding of 
some important constitutional issues. 

If you are interested, write to Mr. 
Fred W. Friendly, Media and Society 
Seminars, 204 Journalism, Columbia 
University, New York, New York 10027. 


** * 


War Powers and Other Matters 
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The Florida Bar recognizes at the 
annual convention in June its members 
who have served the bar and public for 
50 years. | have written to each member 
of the new class. Some are retired but at 
least one is looking forward to many 
more years of practice. He wrote, 
“Thank you for your letter relative to 
my 50 years of membership. I do not, 
however, wish that any publicity be 
given to such membership. 

“I am still in active practice of law and 
fear that such publicity might adversely 
affect future clients. ” 

Isn‘t that a marvelous attitude! 

* * * * 

One Florida law school professor, not 
a member of The Florida Bar but a 
member of the Bar of another state and 
therefore eligible for the newly-created 
status of law faculty affiliate, wrote that 
he questioned the sincerity of The 
Florida Bar in wanting to develop a 
closer working relationship with faculty 
members. If The Florida Bar really 
wanted a closer relationship, he wrote, it 
would urge the Supreme Court to 
remove the character screening and 
examination requirements for admission 
of academics to the Bar. 

A more typical and welcome response 
came from Robert B. Moberly, professor 
of law, University of Florida, who 
wrote, “I have long felt that more could 


be done in Florida to encourage 
interaction between practicing attorneys 
and law faculty members, to the enrich- 
ment of all concerned. The action by 
The Florida Bar and the Florida 
Supreme Court in approving affiliate 
status should do much to encourage 
such interchange. | commend you and 
The Florida Bar for taking this step. As 
a member of a law faculty, | intend to 
try to do my part by affiliating with The 
Florida Bar, participating in its 
activities, and encouraging my colleagues 
to do the same.” 

* K * 

The Florida Bar has long supported 
our law schools, both public and private, 
in their quest for providing the highest 
quality legal education. Several members 
have demonstrated a noteworthy 
personal commitment. 

Last year retired Circuit Judge James D. 
Bruton, Jr., Plant City, contributed land 
valued at more than $1 million, which 
when added to the contributions of 
other lawyers, matched a legislative 
appropriation for the construction of the 
Bruton-Geer Hall of the Holland Law 
Center at the University of Florida 
College of Law. 

More recently, Edward B. Rood, of 
Tampa, committed $500,000, and the 
West Palm Beach firm of Montgomery, 
Lytel, Reiter, Denney and Searcy 
committed $100,000 for the establish- 
ment of the first fully endowed chair at 
the Holland Law Center. These sums, 
under the Eminent Scholars Program, 
will be matched by $400,000 in state 
funds, and will be used to endow the Ed 
Rood Chair of Trial Advocacy. 

These are but the recent examples of 
lawyers’ recognition of the importance of 
their law schools in their own lives and 
the impact of our law schools on the 
future of the Bar. I urge you to think 
about the value of your legal education 
and act accordingly. 

* * * * 

I encourage you to take time to write 
to the president of The Florida Bar. 
Your letters have been helpful to me. 
They will be helpful to my successors. BJ 
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lowest rates of the year. 
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cocktail. Children cade 12 
are free when staying in same 
room with parents (meals not 
included). 
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All rates subject to taxes and 
service charge. Reservations are on 
a rooms available basis and by 
advance reservations only. 
*Based on a two- 
night package. Not 
available on Friday or 
Saturday evenings. 
Additional night, 
=: please add $30.00 per 
person double 


occupancy for 
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For reservations, 
contact your travel agent or 
The Breakers, Palm Beach, 
Florida 33480; (305) 655-6611. 
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Executive Directions 


Media-Law Conference 


by John F. Harkness, Jr. 


Recently The Florida Bar co- 
sponsored the 10th Annual Media-Law 
Conference. The conference was 
sponsored by the television, radio and 
print media as well as law firms and the 
Bar. The annual conference is designed to 
bring together the media and attorneys to 
discuss areas of mutual interest. Many 
times when only one side views a 
situation and tries to solve a problem, the 
answer is self-fulfilling. When both sides 
are present, different views and biases 
can be aired and solutions to some of the 
problems can be found. 

This last conference, held February 25 
in Clearwater, had the largest number of 
participants to date — 450. I do not want 
to equate quantity with quality. I believe 
the reason for the number is the quality 
of the program. Reporters and attorneys 
are finding that the topics discussed are 
meaningful and the conference is the only 
forum in which they are addressed. Not 
only were there media attorneys present, 
but also plaintiffs’ attorneys. Both groups 
found some of the topics an addition to 
their continuing legal education. 

Some of the topics discussed were: 

©@ What to do when the reporter calls 
— This discussion reviewed the Bar’s 
ethical concerns against extrajudicial 
comment by lawyers, public relations and 
other areas of activity in which 
explaining cases and other legal problems 
to the press and public would be helpful. 

© Subpoenas of reporters 

© Press access to courts and public 
meetings 

® Developments in Florida libel laws 

© Public records disclosure: The 
individual’s right to privacy versus the | 


public’s right to know 

© What reporters do right and what 
they do wrong in covering the courts 
— This topic covered techniques and 
approaches for improving news coverage 
of a very difficult and often technical 
subject. 

A new dimension of this year’s 
conference was a mock libel jury trial. 
The plaintiff in the mock case was an 
antinuclear advocate, student and 
minister’s wife who filed a libel action 
against a power company for alleged 
misstatements attacking the plaintiff's 
virtue, integrity and political affiliations 
in an editorial advertisement promoting 
the defendant’s efforts to construct a 
nuclear power plant in an 
environmentally sensitive heavily 
populated area. 

The lawyers on both sides were 
experienced and a federal district judge 
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heard the case. The jury was a real jury in 
the sense members were a cross section of 
the community from all walks of life. The 
trial lasted two and a half hours and the 
jury deliberated for more than three 
hours. I believe the participants found 
the trial interesting and useful. The jury 
sent questions from the jury room to the 
judge on three occasions. The lawyers 
and judge thought the jury took their 
responsibilities seriously and in earnest. 
They took the time necessary and even 
had an Allen charge from the judge. 

One very interesting aspect, at least 
from my point of view, was that the jury 
deliberations were videotaped. Watching 
the tape, I noticed that soon after the 
discussion began the camera was 
completely ignored. The interchange, 
debate and compromise were most 
enlightening. Many times we wonder 
exactly what goes on in a jury room. 
Since most attorneys are excused from 
jury duty and in fact challenged by one of 
the parties, few attorneys see a jury 
deliberate. This unique program not only 
was interesting from the libel law point of 
view, but also from a general view of jury 
deliberations. The give-and-take and 
compromise were evident. One juror had 
to remind the others that a certain 
question and answer were to be 
disregarded as ordered by the judge. The 
others agreed and went on to the next 
point. The final compromise on the 
amount of punative damages was quite 
interesting — the plaintiff sought $1 
million and was awarded $225,000. 

The conference is an annual event. If 
you are interested, plan to attend next 
February. BJ 
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ACCURACY 


In Service to the Legal Profession 


Since 1889 the people at First 
American have achieved a proud 
reputation of accuracy in their 
service to the legal profession. 
Today, with offices and agents 
natidnwide, there is a First 
Amencan office or agent near you... 
dedicated to a common goal— 
protection of property ownership. 


First American Title Insurance Company 


REGIONAL OFFICE: 6600 NORTH WEST 16th St., PLANTATION, FL 33313 (305) 587-5860 
FLORIDA NATIONWIDE TOLL-FREE: (305) 587-5860 - STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 «+ (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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How our 10-part harmony 
closed properties states... 


Despite unusual arrangements. 


A recent 11-property, $418 million Marriott project 
was unusual for a score of reasons. 

It involved a unique financial arrangement 
believed to be a first in the hotel industry. And the 
properties—all in various stages of development— 
were situated in eight states and stretched from 
Miami to Seattle. The program called for simultaneous 
Closings for each one. If one title fell through, the 
entire deal could collapse. 

The purchasers knew that only a title company with 
national capabilities, financial strength and skilled 
professionals could conduct a transaction of this size 
and complexity. They chose Commonwealth. 

Commonwealth's national title service specialists— 
experts at large, multi-state and multi-property 
deals—worked in concert with on-site managers in 
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ten offices and agencies and closed the deal without a 
single sour note. 

When you need title service tuned to your special 
needs, call the Commonwealth office or agent nearest 
you. No matter how large or unusual your transaction, 
our full-scale capabilities will bring music to your ears. 


For information regarding Commonwealth 
agency representation, contact: 


“OMMONWEALTH LAND 
TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 


126 E. Lucerne Circle ¢ Orlando, FL 32801 
(305) 425-6121 ¢ (FLA WATS) (800) 432-8518 


The Insane Tortfeasor and 


Liability Insurance 
Coverage Exclusions 


by S. Sue Robbins, William C. Haldin, Jr., and R. Scott Cross 


man, previously observed to ex- 

hibit bizarre, paranoid behav- 

ior ignited the houseboat on 
which he was living by throwing flaming 
conch shells from his cabin onto the deck. 
The fire, from which the man escaped only 
by diving through a glass door and then 
into the water, resulted in the destruction 
to the waterline of three vessels. Northland 
Insurance Co., v. Mautino, 433 So.2d 1225 
(Fla. 3d DCA 1983). 

Ina case suchas this, in which the acts of 
the apparently insane perpetrator are 
covered by liability insurance, the insurer 
may attempt to assert an exclusion from 
liability, alleging that the action was inten- 
tional. However, although insanity is not 


available as a defense to the insured for his 
torts, an insane person cannot be deemed 
to have acted intentionally for purposes of 
an intentional tort exclusion clause in an 
indemnification policy,' and coverage 
should be enforced. 


Insanity under Florida law 

That insanity is not a defense to negli- 
gence under Florida law was determined in 
Jolley v. Powell, 299 So.2d 647 (Fla. 2d 
DCA 1974), in which the defendant shot 
and killed a woman under bizarre circum- 
stances and was acquitted of homicide by 
reason of insanity in a criminal prosecu- 
tion. The plaintiff brought a wrongful 
death action, and the defendant pleaded 


insanity as an affirmative defense. The trial 
court certified to the Second District Court 
of Appeal the question whether such a 
defense was available. Restricting itself to 
a discussion of unintentional tort actions, 
the court of appeal answered in the nega- 
tive, stating “where one of two innocent 
persons must suffer a loss, it should be 
borne by the one who occasioned it.” 
This principle was expanded to include 
intentional torts in Kaczer v. Marrero, 324 
So.2d 717 (Fla. 3d DCA 1976), anaction in 
tort for assault and battery. The parties 
stipulated that the defendant was insane at 
the time he unpredictably stabbed the 
plaintiff in the back. The trial court directed 
a verdict for the plaintiff, and the Third 
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District Court of Appeal affirmed, holding 
that “the common law principle that an 
insane person is responsible in damages for 
his torts has not been abrogated in 
Florida.” 


The Intentional-Act Exclusionary 
Clause in Liability Insurance Policies 

The exclusion of intentional acts from 
liability insurance policies is based on the 
public policy consideration that persons, 
knowing they are insured against liability 
for intentional acts which cause property 
damage or bodily harm, will be less con- 
strained from committing violent acts.” At 
the same time, public policy requires liberal 
construction of insurance contracts in 
order to provide the greatest assistance to 
the victim.3 


he first case to discuss com- 

prehensively intentional act ex- 

clusion for insane persons, and 
an influential case in Florida, is the New 
Jersey Supreme Court case of Ruvolo v. 
American Casualty Co., 189 A.2d 204 
(N.J. 1963), in which a physician, deter- 
mined to be insane, shot and killed his 
partner. 

The case was an appeal from a declara- 
tory judgment action filed by the perpe- 
trator against his insurance carrier, in 
which the trial court entered summary 
judgment against the insured. The trial 
court was reversed and the cause remanded, 
as the policy exclusion for “death .. . 
caused intentionally by or at the direction 
of the insured” was held not to apply. 
Moreover, the court indicated that insur- 
ance coverage should not be limited only to 
those cases satisfying the criminal defini- 
tion of insanity. Rather, “if the insured was 
suffering from a derangement of intellect 
which deprived him of the capacity to 
govern his conduct in accordance with 
reason, and while in that condition acting 
on an irrational impulse [he committed the 
act], his act cannot be treated as ‘inten- 
tional’ within the connotation of” the 
insurance contract. 

The leading case to the contrary is 
Colonial.Life and Accident Insurance Co. 
v. Wagner, 380 S.W. 2d 224 (Ky. App. 
1964), in which an action was brought ona 
decedent’s life insurance policy by his 
widow-beneficiary when the deceased had 
been killed by a third party who was 
apparently insane at the time of the shoot- 
ing. The perpetrator was tried criminally 
for murder and was found guilty of volun- 
tary manslaughter in spite of an insanity 
defense. In analyzing expert testimony ofa 


psychiatrist who examined the killer short- 
ly after the act, the court distinguished 
between responsibility for the act and 
intention to commit the act. The court held 
that it need not determine whether the 
perpetrator was insane, as his act of shoot- 
ing the victim was intentional, regardless 
of his responsibility for it. 

In 1972, the Florida Fourth District 
Court of Appeal in George v. Stone, 260 
So.2d 259 (Fla. 4th DCA 1972), expressly 
rejected the reasoning of Wagner in favor 
of that of Ruvolo ina case of first impres- 
sion in Florida on the same issue. The 
insured in George shot both a physician 
who was treating the insured’s mother-in- 
law and the mother-in-law in the nursing 
home in which she was confined. The phy- 
sician brought suit against the insured, and 
the insurer denied liability coverage upon 
the clause excluding any injury “caused 
feloniously or intentionally by or at the 
direction of an insured . . . .” In reversing 
and remanding the trial court’s summary 
judgment in favor of the insurer, the appel- 
late court stated: 


In the instant case, we determine that where the 
tortfeasor’s mental state is such that he may be 
deemed insane in the accepted legal sense of the 
word, the better rule is that an injury caused by 
an insured while in that condition cannot be 
considered to be caused feloniously and inten- 
tionally within the connotation of the words as 
used in an intentional injuryexclusion clause. . . . 
The principle set forth above comports with the 
guiding principle of insurance law that exclu- 
sionary provisions are to be strictly construed 
against the insurer, and in favor of providing 
coverage in order that the purpose of insurance 
not be defeated. Therefore, if the insured is 
shown to have been insane at the time he shot 
and injured the plaintiff, then the exclusion 
clause is inoperative.* 


Consistent with Ruvolo,a specially con- 
curring opinion in George v. Stone 
attempted to broaden the definition of 
insanity for the purposes of determining 
whether the act of an insured was felonious 
and intentional within the meaning of an 
intentional tort exclusion clause ina liabil- 
ity insurance policy. The question “should 
be determined by the nature and extent of 
the actor’s mental capacity as it bears upon 
the formation of the requisite intent,” and 
“to let the question of mental capacity turn 
on the issue of ‘insanity’ is too restric- 

In 1978, the Third District Court of 
Appeal in Florida considered the issue in 
Arkwright- Boston Manufacturers Mutual 
Insurance Co. v. Dunkel, 363 So.2d 190 
(Fla. 3d DCA 1978). In that case, a home- 
owner whose brother and daughter resided 
in the same household was shot and killed 
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by the brother, and the daughter was 
wounded in the same shooting spree. The 
insurer covered persons residing in the 
insured’s home against liability caused by 
their acts. The intentional act exclusion 
clause stated that coverage did not apply 
“to bodily injury or property damage which 
is either expected or intended from the 
standpoint of the insured.” 

A lengthy recitation of facts in the case 
tended to show the perpetrator was insane, 
and psychiatrist’s testimony indicated the 
perpetrator had sufficient mental capacity 
to realize he was pointing a gun and firing 
at his victim but was without comprehen- 
sion that such action would result in injury 
or death. 

The Third District, citing George, held 
“that an insane individual cannot commit 
an intentional act within the meaning of an 
‘intentional injury exclusion clause.’” The 
court took note of Wagner and a 1918 New 
York appellate division case, Rider v. Pre- 
ferred Accident Insurance Co., 170 N.Y.S. 
974 (N.Y. App. Div. 1918), to the contrary 
and expressly rejected the contention “that 
an insane person can nevertheless ‘inten- 
tionally’ act even though the consequences 
of the act are incomprehensible to that 
individual.” 


he holdings of Arkwright-Boston 

Manufacturers and George appear 

undisputed by Florida courts. 
The Third District Court of Appeal, for 
example, stated without qualification in 
June 1983, that “an insane person cannot 
be deemed to have acted intentionally for 
purposes of an intentional tort exclusion 
clause in an indemnification policy.”5 


A complicating issue in a case in which 
an insurer attempts to exclude as inten- 
tional the actions of an insane insured is 
the voluntary ingestion by the insured of 
alcohol or other drugs which may have 
caused or contributed to his insanity. No 
Florida cases yet directly address this prob- 
lem, but a Louisiana case, Nettles v. Evans, 
303 So.2d 306 (La. App. 1974), is enlight- 
ening. The perpetrator in that case, who 
was covered by a homeowner’s liability 
insurance policy, attacked a woman in a 
shopping center parking lot, struck her on 
the head, and, after she had broken free 
and started to run, fired a pistol in her 
direction. 


The court held that the combination of 
diet pills and alcohol ingested by the perpe- 
trator, which apparently caused his halluc- 
inatory and violent behavior, did not render 
the perpetrator’s acts “intentional” within 


the meaning of the insurance exclusionary 
clause. Rather, the court termed the inges- 
tion of drugs and alcohol “negligent or 
reckless,” in that he thus “placed himself in 
a condition which he knew or should have 
known would generally expose others to a 
risk or harm.” Thus, the subsequent vio- 
lent outburst was merely a consequence of 
the central act of negligence or recklessness 
of the insured. 


n Burd v. Sussex Mutual Insurance 

Company, 56 N.J. 383.267 A.2d 7 

(N.J. 1970), the insured, while intox- 
icated on alcohol, inflicted gunshot injuries 
on another person, and was convicted of the 
specific intent crime of atrocious assault 
and battery. The court distinguished crim- 
inal intent as it is affected by intoxication 
from the civil aspects of intoxication,® stat- 
ing that the public policy behind dealing 
cautiously with a defense of intoxication is 
“to protect the innocent from attack by 
drunken men.” However, the court articu- 
lated different values in a dispute over 
insurance coverage, in which the public 
interest that the victim be compensated 
requires a narrow view of the policy 
exclusion. 

To the contrary is another Louisiana 
case Lawrence v. Moore, 362 So.2d 803 
(La. Ct.App. 1978), which distinguished 
Nettles and denied coverage under an 
intentional act exclusion clause on the 
theory that the act, committed while under 
the influence of alcohol only and not 
alcohol and drugs, was an intentional act 
for purposes of insurance coverage. 

In addition, there is a suggestion in 

Northland Insurance Co. v. Mautino that 
Florida might allow application of the 
intentional act exclusion ina case in which 
a tortfeasor’s insanity was caused or exac- 
erbated by the voluntary ingestion of drugs 
or alcohol. 
Northland’s suggestion that Streetzel’s insanity 
was triggered by his voluntary ingestion of drugs 
or alcohol is belied by the record. Fhe psychiat- 
ric testimony was clear and unequivocal that 
Streetzel was insane at the time of the events and 
his conduct was not precipitated by drug intoxi- 
cation. His acts therefore fall within the rule 
established by Arkwright and George. 

However, this dicta appears misplaced 
inasmuch as the authority cited in its sup- 
port contains no such statement of the law. 


The Burden of Proof 

Notwithstanding the presumption of 
sanity under Florida law for both criminal 
and civil proceedings, Campbell v. Stoner, 
249 So.2d 474 (Fla. 3d DCA 1971), once 


the insured introduces evidence tending to 
show that his actions were the result of his 
insanity, the burden will fall on the insurer 
to bring the case within the insurance 
policy exclusionary clause. Thus, “{[wJhere 
there are two interpretations which may be 
fairly given language in a policy, the one 
that allows the greater protection for the 
insured will govern.” Zimmer v. Aetna 
Insurance Co., 383 So.2d 992 (Fla. 5th 
DCA 1980). Moreover, “exclusionary 
clauses in insurance contracts must be 
construed liberally against the insured’s 
company and in favor of the insured in 
order that the purposes of insurance will 
not be defeated.” Tropical Park, Inc., v. 
United States Fidelity & Guaranty Co., 
357 So.2d 253 (Fla. 3d DCA 1978). 

Thus, in a Florida case in which the 
insanity of the insured is not disputed, but 
the insurer asserts the intentional act exclu- 
sionary clause, summary judgment in favor 
of the insured or the victim would appear 
to be appropriate. 

It may be argued that such a case involves 
motive, intent, or subjective feelings of the 
tortfeasor and is, therefore, inappropriate 
for summary judgment. However, sum- 
mary judgment is appropriate when no 
triable issue of fact exists and the movant is 
entitled to summary judgment as a matter 
of law.’ If the insanity of the insured at the 
time of the tortious act is not in dispute, the 
motive, intent, or subjective feelings of the 
insured should not be matters under con- 
sideration in a motion for summary 
judgment. 


Conclusion 

The preceding case summaries and 
analyses may provide assistance for Florida 
attorneys preparing either for trial or for 
settlement negotiations in situations in 
which the insanity of the insured tortfeasor 
is a factor. The applicable case law is clear 
in Florida that the act of an insane person 
is not an intentional act within the meaning 
of an insurance policy exclusionary clause. 
At the same time, the liability of the tort- 
feasor to the victim is not relieved by 
reason of his insanity. Thus, it follows that 
the insurer of an insane individual whose 
violent action results in injury to a third 
party is liable under the insured’s liability 
insurance policy. The exclusionary clause 
is not a defense to the insurer in sucha case, 
and the liability is clear notwithstanding 
the insanity. But for the amount of 
damages, sucha case should not go to trial 
unless the insanity is itself at issue. BJ 


' In addition to Northland Insurance, see also, 
Arkwright-Boston Manufacturer’s Mutual 
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5See also American Indemnity Co. v. 
McQuaig, 435 So.2d 414, 416 (Fla. Sth D.C.A. 
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6Cf., Nettles v. Evans, 303 So.2d at 309, in 
which the Louisiana court distinguishes intoxi- 
cation asa defense in criminal as opposed to civil 
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does not and cannot establish that intent exists 
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cludes the assertion that intent was lacking, due 
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76 MOORE'S FEDERAL PRACTICE §56. 1 7[41.-1] 
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Medical Care 
Claims Florida 
Personal Injury Cases 


A Government Perspective 


by Lieutenant Stephen A. Beverly 


A 1947 decision of the United States Supreme Court 
became the impetus for legislation entitling the Federal 
Government in certain cases to obtain reimbursement from 
third parties for the costs of medical care it provided under 
the requirements of law to active duty military personnel, 
retirees of the services, and their dependents. This article will 
review how the military services utilize this legislation to 
benefit the United States and discuss what impact, if any, 
Florida law should have on such reimbursement. 
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n United States v. Standard Oil 

Go:,. 332-U.S. 301) (1947). the 

Supreme Court considered whether 
the Federal Government would be allowed 
to recover the hospitalization costs of a 
soldier who had received injuries as a result 
of the negligence of a third party. In 
declining recovery, the Court held that the 
United States did not have a right of action 
against the negligent third person under 
legislation in effect at that time. 

After first determining that the creation 
or negation of liability was a matter for 
federal rather than state law, the Supreme 
Court concluded that while the United 
States had the power at any time to create 
the requisite liability the judiciary was not 
the proper governmental organ to do so. 
Viewing the question chiefly as one of 
federal fiscal policy, the Court left it to 
Congress to enact appropriate legislation 
to address that liability void. 

Extensive studies and hearings were con- 
ducted before Congress finally responded 
to the Standard Oil Co. decision in Sep- 
tember 1962 by enacting the Medical Care 
Recovery Act (MCRA), 42 U.S.C. §§2651- 
2653. Although the MCRA’s provisions 
appear rather straightforward, judicial 
interpretation of their meaning has 
broadened the otherwise expected range of 
the Act’s application. Three particular 
examples of this judicial expansionism will 
be examined to demonstrate how the 
MCRA affects personal injury cases in 
Florida. 


Nature of Federal Claim Defined 

The main thrust of the Act is contained 
in §2651. Paragraph (a) of that section, in 
pertinent part, provides: 
(a) In any case in which the United States is 
authorized or required by law to furnish 
hospital, medical, surgical or dental care and 
treatment . . . to a person who is injured or 
suffers a disease . . . under circumstances creat- 
ing a tort liability upon some third person... to 
pay damages therefor, the United States shall 
have a right to recover from said third person the 
reasonable value of the care and treatment so 
furnished or to be furnished and shall, as to this 
right be subrogated to any right orclaim that the 
injured or diseased person . . . has against such 
third person to the extent of the reasonable 
value of the care and treatment so furnished or 
to be furnished. ... 


As this language illustrates, the MCRA 
makes the United States a subrogee to any 
right or claim that the injured or diseased 
person may have. In ruling upon the effect 
of these provisions, however, the courts 
have consistently held the government's 
claim to be totally independent from that 


of the injured person. See United States v. 
Housing Authority of Bremerton, 415 
F.2d 239 (9th Cir. 1969), and the cases cited 
therein. As so interpreted, this inde- 
pendent right or cause of action means that 
even where a release of the tortfeasor has 
been given by the injured party, the United 
States is not thereafter barred from 
bringing an action against the released tort- 
feasor to recover the government's medical 
costs. 

A leading case on the question of the 
government’s status under the Act is 
United States v. Ft. Benning Rifle & Pistol 
Club., 387 F.2d 884 (1967). In that case, the 
Fifth Circuit Court of Appeals considered 
whether Georgia’s two-year statute of limi- 
tations for personal injury actions would 
bar an action by the United States brought 
under the MCRA after that two-year 
period had run. The court ruled that the 
United States was not so barred. 

The Fr. Benning court reasoned that the 
government's right to recover could not be 
a subrogated right in the traditional sense 
because the only time the Act would apply 
was when the United States was required 
by law to provide medical care. Thus, the 
injured party, not having himself furnished 
such care, would have no right of recovery 
to which the United States could be 
subrogated. The court concluded that the 
United States stood in the role of a sub- 
rogee only in the technical sense that its 
independent right to recover depended 
upon a determination under state substan- 
tive law that circumstances existed creating 
tort liability in some person. 

The Fifth Circuit’s rationale in F?. 
Benning typifies those used by courts in 
other jurisdictions which have recognized 
that state procedural concepts including 
statutes of limitations, guest passenger 
statutes, and intra-family tort immunity 
doctrines have no bearing on whether the 
circumstances surrounding an_ injury 
create tort liability, and consequently 
cannot affect the right of the United States 
to recover under the MCRA. See for 
instance United States v. Siudivant, 529 
F.2d 673 (3rd Cir. 1976). 


Advent of No-Fault 

Since the MCRA is written strictly in 
third-party liability terms, the creation of 
no-fault legislation posed an interesting 
question for judicial resolution. “hat ques- 
tion, in essence, was what effect sould no- 
fault’s concept of substituting the third- 
party tortfeasor with a no-fault insurer 
have upon the ability of the United States 
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to recover its medical costs under the Act. 
This question was answered in Florida 


with the decision in United Services 
Automobile Ass'n. v. Holland, 283 So.2d 
381 (Fla. Ist DCA 1973). 

The Holland case involved a naval 
officer who, after being injured in an auto- 
mobile accident, brought suit against his 
insurer for a declaratory judgment to de- 
termine his rights under his no-fault in- 
surance. The officer also sought to recover 
for the benefit of the United States the 
reasonable value of the medical services 
rendered to him by the United States Navy. 

The district court of appeal noted that 
had the officer’s claim for damages been 
the subject of litigation against the party 
responsible for his injuries, the United 
States would clearly have been entitled to 
intervene in the case and claim recovery for 
the value of the medical care furnished to 
the officer. In light of this fact, the court 
concluded that the government's right to 
reimbursement should not be extinguished 
merely because the no-fault insurance law 
immunizes tortfeasors from liability for 
certain claims and substitutes the no-fault 
insurer as the party from whom recovery 
must be sought. 

Before actually ruling in favor of the 
United States in its attempt to recoup its 
medical costs from the officer’s no-fault 
coverage, however, the Holland court set 
forth two additional factors which it felt 
justified a federal recovery. First, the court 
in dicta stated that it would be uncon- 
scionable to allow an insurer to demand 
and receive insurance premiums from an 
insured and then permit it to disclaim 
liability for the benefits it had agreed to 
pay, merely because those benefits had 
been paid by the government. Then finally, 
applying basic contractual principles, the 
court stated that as a real party in interest 
the United States should have the same 
right under the third-party beneficiary 
theory to recover its costs as would the 
insured had he paid the medical expenses 
in question. 

On the federal level, the no-fault 
question was presented to the Fifth Circuit 
Court of Appeals in two cases, the first 
being United States v. United Services 
Automobile Association, 431 F.2d 735 
(1970). Again under third-party benefi- 
ciary principles, the United States was held 
to be entitled to reimbursement under the 
medical payment provisions of a no-fault 
policy issued in Texas for the medical treat- 
ment rendered to the minor son of an Air 
Force officer who had been struck by an 
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automobile. The no-fault policy obligated 
the insurer to pay all reasonable expenses 
incurred by or for the named insured and 
each relative who sustained bodily injury 
through being struck by an automobile. In 
addition, a portion of the policy provided 
that “the company may pay the injured 
person or any person or organization ren- 
dering the services.” In light of these policy 
provisions and the right of reimbursement 
given the Federal Government under the 
MCRA, the court concluded that the 
United States was a third-party beneficiary 
of the policy and affirmed a summary 
judgment in favor of the United States. 

The right of the United States to recover 
under uninsured motorist coverages was 
addressed in the case of United States v. 
Government Employees Insurance Com- 
pany, 440 F.2d 1338 (Sth Cir. 1971), 
involving an Air Force master sergeant 
who was seriously injured in an 
automobile collision with an uninsured 
motorist. The serviceman’s no-fault policy 
provided $10,000 uninsured motorist 
coverage. The United States claimed 
approximately $2,500 for expense incurred 
in treating the servicemember’s injuries 
and based its claim on the MCRA and the 
terms of the policy. The court of appeals, in 
affirming the decision of the district court, 
held that the United States was an insured 
entitled to recover under the uninsured 
motorist policy in question. That policy 
defined an insured as including “any 
person” with respect to damages who is 
entitled to recover because of bodily injury 
sustained by the named insured, a relative, 
or any other person occupying the insured 
vehicle. In examining the issues raised, the 
court took note of decisions from other 
jurisdictions in favor of the United States 
which involved similar policy provisions 
and concluded that no valid reason had 
been shown to it so as to justify the court 
departing from what it considered was 
settled jurisprudence. 

Overall, it must be noted, that, as in the 
area of procedural defenses previously 
discussed, the courts are not in total agree- 
ment as to the right of the United States to 
recover in all no-fault cases.' This is due 
mainly to differences in state no-fault laws 
and their judicial interpretation. However, 
as for Florida and the I Ith Circuit, there is 
clear precedent for the successful assertion 
by the United States against medical pay- 
ments, personal injury protection, and un- 
insured / underinsured motorist coverages. 


Joint Representation 
The final area in which judicial inter- 


pretation has played a major role concerns 
the methods by which the United States 
may seek to enforce the right to reimburse- 
ment created by the MCRA. These meth- 
ods are outlined in paragraph (b) of §2651 
which states in part: 

(b) The United States may, to enforce such right, 
(1) intervene or join in any action or proceeding 
brought by the injured party or diseased person, 
. . . against the third person who is liable for the 
injury or disease; or (2) if such action or 
proceeding is not commenced within six months 
after the first day in which care and treatment is 
furnished . . . institute and prosecute legal pro- 
ceedings against the third person... ina State or 
Federal court, either alone . . . or inconjunction 
with the injured or diseased person, his 
guardian, personal representative, estate, de- 
pendents, or survivors. 


An important point in favor of 
joint representation is that it 
enables a plaintiff’s attorney 

complete control over all nego- 

tiations with the tortfeasor and 
any necessary litigation 


It would thus appear that the United 
States has only two means of attempting 
recovery; it may intervene in any action 
brought by or on behalf of the injured or 
diseased person against the tortfeasor, or, 
if such an action is not commenced, the 
United States may institute its own legal 
proceeding against the responsible party. 
Federal judicial input, however, has 
resulted in the recognition of a third ave- 
nue of recovery in the form of joint repre- 
sentation of the interests of the United 
States and the injured person by way of the 
injured party's civilian counsel. 

The viewpoint adopted in the majority 
of the federal cases which have interpreted 
paragraph (b) is best exemplified in Conley 
v. Maattala, 203 F.Supp 484 (D.N.H. 
1969). In Maattala, the Department of the 
Army had authorized a civilian attorney 
representing an injured servicemember to 
assert as an item of special damages the 
Army’s medical claim against the alleged 
tortfeasor. The defendant challenged this 
joint representation and argued that the 
United States could only assert its claim by 
way of the methods specifically set forth in 
§2651. 
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The Maattala court tocused on the ques- 
tion of whether Congress intended the 
provisions of paragraph (b) to be 
mandatory and exclusive of all other 
potentially employable methods. The 
court determined that Congress intended 
paragraph (b) to be permissive and 
directory, basing this finding in part upon 
the use of the word “may” in the 
paragraph’s opening sentence. That 
determination led the court to conclude 
that other options were available to the 
United States for obtaining judicial 
consideration of its medical claims. 

The end result of this legislative analysis 
was recognition by the Maattala court that 
the joint representation method was a 
legitimate enforcement procedure. In 
dismissing the assertions of the defendant, 
the court's decision concluded to the effect 
that it could conceive of no reason why the 
United States should be required to be 
made a party to the suit either by way of 
intervention or the institution of an 
additional action. 

With this and similar decisions as 
precedent,2, the joint representation 
method of claim enforcement became 
increasingly utilized by the military 
services in lieu of those set forth in 
§2651(b). In Florida, this method has been 
and continues to be widely used by the 
various services. As would be expected, 
however, this utilization has been largely 
dependent upon its favorable acceptance 
by the members of the Florida legal 
community. 


Some Pros and Cons of Government 
Representation 

The decision whether to agree to 
represent the government's interests is 
based upon many considerations. One 
negative factor is the prohibition con- 
tained in 5 U.S.C. §3106, which precludes 
the United States from paying a fee to 
civilian attorneys for such representation. 
It is the government's belief, however, that 
this nonreceipt of a fee is outweighed by 
other positive considerations. 

An important point in favor of joint 
representation is that it enables a plaintiff's 
attorney to have complete control over all 
negotiations with the tortfeasor and any 
necessary litigation. In this regard, 
possible prejudice to the injured person 
which might well result if the United States 
became a party to such litigation can also 
be avoided. Other positive factors include 
the voluntary cooperation of the services in 
providing medical records, the expert 
testimony of treating physicians, and as- 


sistance in locating transferred clients or 
other material witnesses. Depending upon 
the facts of a particular case, these various 
forms of assistance can be significant to the 
personal injury attorney's efforts to 
represent fully the interests of an injured 
servicemember, retiree, or dependent. 

The relative ease with which the 
government's medical claims can be pre- 
sented either in or out of court should also 
be of importance to civilian attorneys 
pondering the joint representation 
question. To begin with, the amount of 
every federal claim is easily ascertainable. 
If the injured claimant went to a civilian 
medical facility for treatment, the federal 
claim would consist of the amount of the 
civilian medical bill paid by the 
government. If he went to a military 
facility, the federal claim would consist of 
costs established by federal regulation and 
implemented through the Office of 
Management and Budget for the 
reasonable value of the in-patient and/or 
out-patient treatment furnished.? 

Should it have been necessary for the 
injured party to have gone to both civilian 
and military medical facilities, then the 
federal claim would obviously consist of a 
combination of those costs. Regardless of 
the medical facility in question, the services 
upon request can provide a civilian 
attorney with the records necessary to 
begin the pretrial negotiation process and 
otherwise to substantiate the amount of 
the federal claim to be pursued. 

For initial presentation of their medical 
claims in court, the services recommend to 
plaintiffs’ attorneys that they simply insert 
a standardized pleading into the injured 
party’s complaint as an item of special 
damages. Approved for such use by the 
Department of Justice, this pleading 
would read as follows: 


As a result of said injuries, the plaintiff has 
received and in the future will continue to 
receive medical and hospital care and treatment 
furnished by the United States of America. The 
plaintiff, for the sole use and benefit of the 
United States of America under the provisions 
of 42 USC 2651-2653, and with its express 
consent, asserts a claim for the reasonable value 
of said past and future care and treatment. 
For use with this pleading, an attorney 
can obtain from the appropriate military 
claims office a letter authorizing such 
representation, which in turn can be 
presented to the court or opposing counsel 
should there be any doubts as to the 
plaintiff's authority to seek reimbursement 
on behalf of the Federal Government. 
Once trial begins, the records which sub- 
stantiate the government's medical costs, 


as well as the injured person’s claim for 
damages, can be introduced into evidence 
either by way of stipulation, or if 
necessary, through the testimony of ap- 
propriate civilian or military personnel. 

The only additional step which the 
services believe should be taken solely for 
jury trial purposes is for the plaintiff's 
attorney in closing to reemphasize to the 
jurors the independent nature of the 
interests involved. This will ensure that 
before the jury considers what damages, if 
any, should be awarded the injured party, 
each juror will understand that the amount 
of the Federal Government's claim will not 
enure to the benefit of that injured person. 
This understanding will in turn guarantee 
that the injured servicemember, retiree, or 
dependent will not be monetarily penalized 
by the presence of the government's claim 
in the personal injury action. 


Ethical Aspects 

In deciding whether to represent the 
United States in conjunction with their 
injured clients, Florida attorneys have 
occasionally questioned whether _ this 
representation can ethically be 
undertaken. This concern stems from a 
perception by some attorneys that the 
interests of the Federal Government are ir- 
reconcilably in conflict with those of the 
injured claimant. 

Past cases have shown, however, that in 
almost all joint representation situations, 
at least until the time for the actual division 
of any proceeds, the interests of the United 
States and those of the injured person will 
not be in conflict. Such a result is only 
logical since the ability of the United States 
to recover is closely intertwined with the 
substantive right of the injured person to 
do so, resulting in an identity of commonly 
held objectives. 

As to that final stage of the typical joint 
representation process involving distribu- 
tion, the services acknowledge that the 
interests of the injured client and those of 
the Federal Government may come in 
conflict in cases of limited recovery. In 
these situations, however, the services try 
to be fair in negotiating to resolve this 
conflict. The services have developed set 
criteria for determining when federal 
medical claims should be compromised or 
waived in their entirety.4 But even with 
these guidelines, attorneys should not 
overlook the human side of claims 
negotiation, for it is only reasonable to ex- 
pect military claims personnel to be more 
amenable to compromise or waiver when 
asked to do so by attorneys who have 
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Tu are blind. A student. Facing 
four years of college. With about 
thirty-two textbooks to read. Plus 
fifty supplemental texts. How are you 
going to manage? 

With Recording for the Blind. Since 
1951, we've helped over 60,000 blind, 
perceptually and physically handi- 
capped students get through school. 
By sending them recordings of the 
books they need to read. Free. 


Recording for the Blind is non- 
profit, and supported by volunteers 
and contributions from people like 
i who can imagine what it’s like to 

blind. 

Your tax-deductible donation will 
help our students meet their educa- 
tional goals. We'd all be grateful. 
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Station E 

Recording for the Blind, Inc. 

215 East 58th Street 

New York, New York 10022 

(212) 751-0860 
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cooperated with them, as opposed to those 
who have taken an adversarial stance. 
Since the potential for conflict does 
exist, an examination must be made of the 
appropriate Florida canons of ethics in 
order to determine whether joint represen- 
tation is ethically permissible, particularly 
Canon 5 of the Code of Professional 
Responsibility. As the title to Canon 5 
would suggest, the focus of its provisions is 
that an attorney must always be in a 
position to exercise independent profes- 
sional judgment on behalf of a client. This 
ethical standard is developed in regard to 
multiple client representation in Ethical 
Considerations 5-14 through 5-20. The 
basic concerns of these sections are sum- 
marily stated in Ethical Consideration 5- 
14: 
Maintaining the independence of professional 
judgment required of a lawyer precludes his ac- 
ceptance or continuation of employment that 
will adversely affect his judgment on behalf of or 
dilute his loyalty to a client. This problem arises 
whenever a lawyer is asked to represent two or 
more clients who may have differing interests, 
whether such interests be conflicting, in- 
consistent, or otherwise discordant. 


In addition to its Ethical Considera- 
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tions, Canon provides definitive 
guidance by way of Disciplinary Rule 5- 
105. Paragraphs (A) and (C) are 
particularly on point: 


(A) A lawyer shall decline proffered em- 
ployment if the exercise of his independent 
professional judgment in behalf of a client will 
be or is likely to be adversely affected by the 
acceptance of the proffered employment, except 
to the extent permitted under DR 5-105(C). 

(C) In the situations covered by DRS-105(A) 
and (B), a lawyer may represent multiple clients 
if it is obvious that he can adequately represent 
the interest of each and if each consents to the 
representation after full disclosure of the 
possible effect of such representation on the 
exercise of his professional judgment on behalf 
of each. 

In assessing the overall requirements of 
Canon 5, it becomes apparent that 
compliance with this canon requires an 
attorney to take some fundamental steps 
before agreeing to accept MCRA joint 
representation. These basic steps involve 
three major areas: case evaluation, attor- 
ney disclosure, and client consent. 

First, the attorney must decide whether 
his independent professional judgment or 
loyalty to the injured client might be 
impaired by acceptance of such represen- 
tation. Realistically speaking, this should 
not be a problem since it has always been 
impliedly understood between the services 
and the civilian legal community that an 
attorney's loyalties must lie primarily with 
the injured person and that the services 
would not want to put themselves between 
the attorney and the interests of the injured 
client. In fact, the services merely desire 
that once an attorney agrees to represent 
the United States, that he do so conscien- 
tiously in conjunction with representing 
the interests of the injured person. 

In the next stage of the compliance 
process the attorney should discuss the 
loyalty question with the injured client, the 
nature of the federal claim, and how it 
would be possible to pursue that claim in 
conjunction with the client’s interests. If 
the attorney believes that his loyalty or 
independent judgment might be adversely 
affected by representing both these in- 
terests, the implications of such should 
also be explained to the client. 

After these disclosures are made, the last 
step must be for the attorney to obtain the 
express consent of the client to engage in 
this kind of representation. If an attorney 
contemplating joint representation fulfills 
these basic requirements, it is the position 
of the services that joint representation can 
then be undertaken without violating the 
ethical standards embodied in The Florida 
Bar’s Code of Professional Responsibility. 


Impact of the Collateral Source Rule 

One aspect of Florida law which 
continues to be a stumbling block to 
coordinated recovery efforts is the 
collateral sources of indemnity section of 
the Florida Motor Vehicle No-Fault Law, 
F.S. §627.7372. The main obstacle to joint 
representation in relation to this section 
has been the impression of some attorneys 
that its provisions would preclude them 
from recovering for the government the 
reasonable value of the medical care 
furnished to their clients in those cases 
requiring litigation at the state court level. 
A close examination of the purpose and 
provisions of this statute reveals, however, 
that it should not bar federal recovery 
through joint representation. 

The Supreme Court of Florida has 
recognized that one of the main purposes 
of the collateral source rule is to ensure 
that injured parties do not receive a double 
recovery by obtaining through tort 
actions, money which equitably belongs to 
their insurers, Purdy v. Gulf Breeze 
Enterprises, Inc., 403 So.2d 1325 (Fla. 
1981). The statute accomplishes this 
purpose by requiring that all collateral 
sources of benefits, excluding only those 
from workers’ compensation, be intro- 
duced into court, so that their value can be 
deducted from the amount of damages that 
would otherwise have been awarded as 
compensation. 

The services submit that instead of there 
being a conflict between §627.7372 and the 
joint representation process, in reality its 
provisions are in total harmony with the 
procedures previously outlined, that are 
currently being recommended by the 
services for civilian presentation of their 
medical claims. By having the federal 
medical claim separated from the injured 
party’s claim for damages through the 
pleadings, and by way of in-court presenta- 
tion, the double recovery proscription of 
the collateral source rule is not thwarted by 
the joint representation process. 

Since any jury award in favor of the 
United States and an injured claimant will 
be rendered for a lump sum, the pro- 
cedures recommended by the services 
eliminate the need for a court to apply the 
rule by requiring that a jury deduct these 
benefits from any verdict it might give. 
This in turn helps to prevent the confusion 
that can sometimes be caused when jurors 
attempt to deduct such benefits from its 
award. 

The lack of conflict both in principle and 
practice between §627.7372 and the joint 
representation process lends support to the 
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conclusion that the collateral source rule 
should not inhibit this form of represen- 
tation. In addition, the fact that attorneys 
throughout Florida have been and are now 
successfully pursuing joint representation 
confirms that injured servicemembers, 
retirees, and their dependents as personal 
injury plaintiffs are not, by virtue of this 
section, statutorily precluded from 
recovering for the benefit of the United 
States its medical costs associated with 
their injuries. 

Even assuming it could be argued that 
the collateral source statute should prevent 
civilian presentation of federal medical 
claims in the Florida courts, the effect of 
such a result on federal recovery efforts 
would almost certainly prompt the United 
States to turn to the federal judiciary for 
relief. If such a case arose, the services 
believe in light of the apparent applica- 
bility of the supremacy clause of the United 
States Constitution that the procedural 
constraints of the collateral source rule 
would yield to the judicially acknowledged 
right of the United States to use the joint 
representation form as a means of claim 
enforcement. 


Conclusion 

With the enactment of the Medical Care 
Recovery Act in 1962, the military services 
were given the ability to recoup medical 
care costs which, up to that time, had been 
nothing more than free services accruing to 
the benefit of undeserving tortfeasors and 
their insurers. Because of its numerous 
military installations and large retiree 
population, Florida has always been a 
fertile area for the existence of federal 
medical claims. 

Because of the large number of federal 
medical claims that arise each year in 
Florida, personal injury attorneys 
throughout the state should be aware of 
the potential existence of such claims. 
Thorough and competent representation 
demands that an attorney deal with all 
issues that might affect the interests of a 
client either now or in the future. As such, 
civilian attorneys must be willing to 
address federal medical claims when they 
are known by them to exist. 

While it is the view of the services that 
Florida attorneys are neither ethically nor 
statutorily precluded from representing 
the interests of the United States in the 
overwhelming majority of personal injury 
cases, if an attorney desires to engage in 
joint representation but has ethical doubts 
about being able to do so in a particular 
case, the attorney should most certainly 


seek guidance on the question from The 
Florida Bar. 

Finally, it is important to note that the 
Medical Care Recovery Act is presently 
being revised to expand the rights 
currently possessed by the Federal 
Government. The changes this new law 
will bring to the recovery procedures 
presently utilized in Florida remain to be 
seen. It is hoped however, that the new law 
will clarify those categories where a federal 
recovery can be anticipated and in 
addition, open up other avenues of 
recovery previously closed to the United 
States. Bi 


'Sampling of cases for government recovery: 
United States v. Automobile Club Ins. Co., 522 
F.2d | (Sth Cir. 1975); United States v. State 
Farm Mutual Automobile Ins. Co., 455 F.2d 
789 (10th Cir. 1972); United States v. 
Government Employees’ Ins. Co., 461 F.2d 58 
(4th Cir. 1972); Government Employees’ Ins. 
Co. v. United States, 376 F.2d 836 (4th Cir. 
1967); United States v. United Services 
Automobile Assoc., 312 F.Supp. 1314 (D. 
Conn. 1970); United States v. Leonard, 448 
F.Supp. 99 (W.D.N.Y. 1978), United States v. 
Commercial Union Ins. Group, 294 F.Supp. 768 
(S.D.N.Y. 1976); but see, Hohman v. United 
States, 627 F.2d 832 (3rd Cir. 1980); Heusle v. 
National Mutual Ins. Co., 628 F.2d 833 (3rd Cir. 
1980). 

? Palmer v. Sterling Drugs, Inc., 343 F.Supp. 
692 (E.D. Pa. 1972): Card v. American Brands 
Corp., 401 F.Supp. 1186 (S.D.N.Y. 1975): 
Leatherman v. Pollard Trucking Co., 482 
F.Supp. 351 (E.D. Okla. 1978); Albright v. R.J. 
Reynolds Tobacco Co., 350 F.Supp. 341 (N.D. 
Pa. 1972), aff'd without op., 485 F.2d 678 (3rd 
Cir. 1973), cert den., 416 U.S. 951 (1974). 

342 U.S.C. §2652(a) is the authority for 
Executive Order No. 11060 of November 8, 
1962, (27 FR 10925), which first delegated to the 
Bureau of Budget (now the Office of Manage- 
ment and Budget), the responsibility for peri- 
odically establishing the rates for in-patient and 
out-patient treatment which represent the rea- 
sonable cost of hospital, medical, surgical, or 
dental care (inclusing prosthesis and medical 
appliances) furnished or to be furnished at any 


facility administered by the Department of 
Defense, Veterans Administration or 
Department of Health and Human Services. 
These rates have been held to be generally im- 
mune from challenge as being arbitrary or un- 
reasonable. Sve United States v. Jones, 264 
F.Supp. 11 (D. Va. 1967) and, Phillips v. Trame, 
252 F.Supp. 948 (D. Pa. 1970). 

+See 42 U.S.C. §2652(b)(2) and, 32 C.F.R. 
757.1 et seq. (U.S. Navy Regulations); 32 C.F.R. 
842.144-145 (U.S. Air Force Regulations); 32 
C.F.R. 537.24(d) (U.S. Army Regulations); for 
use with the standards set forth in Part 103, 
Appendix A, AR 27-41. 


Lieutenant Stephen A. Beverly is a 
trial attorney with the Judge Advo- 
cate General Corps of the United 
States Naval Reserve. On April 10 his 
duty station will be with the office of 
the staff judge advocate at the U.S. 
Naval Air Facility at Kadena on 
Okinawa. Prior to that duty 
Lieutenant Beverly was stationed with 
the Naval Legal Service Office in 
Charleston, South Carolina. He 
received his B.S. in political science 
from Oregon State University in 1978 
and his law degree from Walter F. 
George School of Law, Mercer 
University in 1981. 
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New ABA Publications 

“Section 1983: Sword and Shield,” a 
new publication from the American Bar 
Association's Section of Urban, State and 
Local Government Law, examines civil 
rights violations and the liability of urban, 
state and local governments. 

This publication provides attorneys, 
state and local government officials, law 
faculty and the judiciary with an overview 
of the complex field of civil rights 
violations and the liability of urban, state 
and local governments. Drawn from recent 
issues of The Urban Lawyer, the articles 
have been written by authorities, many of 
whom actively participated in landmark 
cases. 

This 400°page publication provides 
information to help understand the past as 
well as prepare for the future. “Section 
1983: Sword and Shield” is a valuable 
collection for those representing a civil 
rights plaintiff or a state or local 
government. 

“Section 1983: Sword and Shield” is 
available for $35 (regular price) and $28 
(Urban, State & Local Government Law 
Section members) plus $1 per order for 
handling. Make checks payable to the 
American Bar Association, Order 
Fulfillment #533, 1155 East 60th Street, 
Chicago, Illinois 60637. Allow 4 to 6 weeks 
for delivery. 


The ABA in November released a 
handbook designed to guide policymakers 
and juvenile justice officials through the 
maze of juvenile justice standards 
developed over the last decade. 

“In response to growing public concern 
over juvenile crime and in an attempt to 
improve the workings of the juvenile 
justice system, four major sets of juvenile 
justice standards have been developed in 
recent years,” explains Alaire Bretz 
Rieffel, director of the ABA’s Juvenile 
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Justice Standards Implementation 
Project. This project is run by the 
Association’s Section of Criminal Justice. 

The ABA, working with the Institute of 
Judicial Administration, developed one of 
these sets of standards, which received 
final ABA approval in 1980. 

Rieffel noted that for the standards to 
work they must be used. “There are 20 
volumes of ABA-approved standards 
alone,” she explained. “Our handbook 
should make them easier to use.” 

Copies of the handbook and further 
information are available from Alaire 
Bretz Rieffel, director, Juvenile Justice 
Standards Implementation Project, 
Criminal Justice Section, American Bar 
Association, 1800 M_ Street, N.W., 
Washington, D.C. 20036 (202) 331-2260. 


Federal Tax Guide 


West Publishing Company's /984 


Federal Tax Guide with WESTLAW isa 
three-volume tax treatise written by Pro- 
fessor William Hoffman principally for the 
practitioner who does not deal exclusively 
in tax matters. It isa comprehensive guide 
to the federal tax system. 

Volume | covers individual income 


taxes; Volume II covers corporations, 
partnerships, estates and trusts; and 
Volume III consists of appendixes, indexes 
and updates and supplements. Each 
section of the Tax Guide includes a 
discussion of the law pertaining to that 
particular issue, citations of authority and 
practical examples to help the reader better 
understand the subject matter. 

Included at the end of most of the 
chapters are tax planning considerations 
drawn from real-life situations demon- 
strating the issues included in that 
particular chapter. Also included are 
editorial comments to explain to the reader 
what could have been done to avoid the 
problem encountered by the taxpayer. 

For the attorney who requires a more 
detailed discussion of tax matters, the Tax 
Guide is tied in to the WESTLAW 
computer-assisted legal research system. 
The Tax Guide provides the reader a 
thorough explanation of how to use the 
WESTLAW system, and how to formulate 
queries to research the various databases. 
Queries appear at the bottom of each page 
that relate to the subject matter discussed 
on that page. These queries have been de- 
signed by West to facilitate use of the 
WESTLAW system and to save valuable 
time. By using these queries and adding 
any additional terms appropriate to the 
user’s particular needs, the user will have 
immediate access to the WESTLAW 
libraries to conduct in-depth research into 
any problem area. 

Inquiries may be directed to West 
Publishing Company, P.O. Box 3526, St. 
Paul, MN 55165, telephone (612) 228- 
2500. 


Foreign Investment Guide 

The Guide to Foreign Investment in 
United States Real Estate by Timothy D. 
Richards. 256 pages; 80 illustrations; 8% x 
11; $42.50; Van Nostrand Reinhold, 135 
West 50th St., N.Y., N.Y. 10020. 


AEB wor : 


The dramatic increase in foreign 
investment in United States real estate has 
created a large and lucrative source of 
clients for brokers, attorneys, and other 
advisors. This guide answers questions on 
estate planning, immigration laws, tax 
planning, federal and state reporting re- 
quirements, and other factors related to 
such investments. 

Covered in detail are the major forms of 
taxation and regulation of foreign invest- 
ment in this country, the dramatic changes 
in taxation and reporting requirements 
affecting foreigners since passage of the 
Foreign Investment in Real Property Tax 
Act of 1980, the annual reports which must 
be submitted to the IRS and individual 
states, details on recent changes in the im- 
migration laws which show how to avoid 
serious penalties for failure to comply. 
The Guide is the first volume ever 


published to provide all this information in 
just one sourcebook. It is the easy-to-use 
key to a highly lucrative field. 

Timothy D. Richards is a member of the 
Miami law firm of Mann Dady Corrigan & 
Zelman, who practice in the area of foreign 
real estate investment. He is a former 
assistant editor of the /nternational Tax 
Journal and the author of many articles 
published in various journals. 


Hotel-Motel Law 

Florida Bar member J. Gregory Service, 
Delray Beach, while teaching a course in 
hotel law as a professor of business law at 
Broward Community College, realized a 
need for a basic book on hotel and motel 
law, emphasizing liability problems. 

Hotel-Motel Law, a Primer on Inn- 
keeper Liability, is the result. The 124-page 


book was published by Charles C. Thomas, 
2600 South First Street, Springfield, Illi- 
nois 62717, late last year and is available 
for $23.50. 


Persons involved in the innkeeper indus- 
try will benefit from reading this discussion 
of liability. The book cites court cases and 
develops reader awareness of duties owed 
to guests. 


The book will be useful to lawyers who 
may have their first case in this area. Open- 
ing chapters consider the law in general 
and various bases of legal liability. The 
author then examines situations for which 
management often finds itself involved in 
lawsuits. These include loss of guests’ 
property, food service liability, actions of 
employees, third persons, security person- 
nel, and injuries involving physical facil- 
ities. BJ 


Letters 


Greatest competition: uninformed 

Custom Management Systems, Inc. has 
been pleased to be an advertiser in your 
fine publication for more than three years 
now, and we appreciate the hard work on 
the part of the staff to maintain sucha high 
quality magazine. 

When we first began advertising in The 
Florida Bar Journal we were a struggling 
Tallahassee computer company, beginning 
to reach out to the Florida market. We are 
happy to report that our current installa- 
tion base totals over 60 firms here in the 
state, which involves an investment of over 
$3,000,000 on the part of Florida law firms 
in the products and services of CMS. CMS 
is now branching out into nine south- 
eastern states in addition to Florida, and as 
we doso, we have begun to appreciate The 
Florida Bar Journal and its staff even 
more. 

We are often asked who we consider to 
be our greatest competitor. Surprisingly 
enough, that answer is not the name of 
another vendor. Rather, it is the unin- 
formed potential customer who has not 
been educated regarding the essential 
components of law office automation. We 
hear time and again from the legal profes- 
sion that they recognize the need for edu- 
cation on the topic of office automation, 
and any educational opportunity in this 
regard is given a high priority. 

In light of this situation, CMS would 
like to thank you for your current issue 


[February] of the Journal and its focus on 
law office automation. Several of the arti- 
cles in this issue are the finest we have seen 
on the subject of law office automation. 
Our sales people have reported numerous 
comments made by attorneys concerning 
their pleasure with the publication of these 
articles. 

Once again, congratulations on an out- 
standing job of presenting the myriad 
aspects of law office automation, in ac- 
cordance with your consistently high jour- 
nalism standards. We look forward to 
continuing our advertising campaign with 
your publication. 

GLEN DAVIDSON 
President 
Tallahassee 
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Articles Beneficial 

Just a note to compliment your staff and 
contributing authors on the February 1984 
issue. As a civil litigation practitioner, | 
found this issue to contain more relevant, 
beneficial articles than any other that | 
have read. 


GREGORY SCOTT 
West Palm Beach 


Likes Computer Series 
Our compliments on your superb series 
of articles on computers in the February 
edition. 
MAURICE M. STERN 
Tucson, Arizona 


important Points 

Your February issue carried an excellent 
article by Ward Bower and Paul Roy [10 
Important Points in Preparing for a 
Computer Installation]. Their points 
about improving manual operations (prior 
to putting a mess on a computer) are good 
ones. 

1 would like to reprint that article, with 
appropriate credit, in Law Office 
Economics and Management. 

Your February issue is excellent. It is the 
best collection of materials on computers 
and related issues that I have seen in any 
state bar journal. 


PAUL S. HOFFMAN 
Croton-on-Hudson, N.Y. 
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Discovery of Facts Known and Opinions 


Held by Experts 


by Sharyn B. Zuch 


Because the Florida rule on discovery of expert opinions is identical to the federal rule, courts have interpreted 


the Florida rule based on federal court interpretation. Attorneys must be aware of the extent to which 


The commercial litigator frequently 
utilizes the services of expert witnesses 
such as economists and accountants.! The 
scope of discovery which is permissible of 
such experts varies greatly depending upon 
whether the expert is expected to be a wit- 
ness at trial, is retained in anticipation of 
litigation but is not expected to be called at 
trial, or is informally consulted. Since ex- 
pert testimony is often the key to winning 
or losing a commercial case, it is important 
for the practitioner to know the extent to 
which his experts’ opinions, preparatory 
materials and communications are dis- 
coverable. 

Florida Rule of Civil Procedure 1.280(b) 
(3), adopted in 1972, governs the discovery 
of facts known and opinions held by ex- 
perts.2 The Florida rule is virtually 
identical to Federal Rule of Civil Proce- 
dure 26(b)(4) and provides for consider- 
ably more liberal discovery from experts 
than in the past. It should be noted that 
since the adoption of Fla. R. Civ. P. 1.280 
(b)(3) there have been only a handful of 
reported Florida cases construing the rule, 
and the Florida courts which have inter- 
preted the rule have looked to federal court 
interpretation of Fed. R. Civ. P. 26(b)(4) 
for guidance. 


Classification of Experts 

The rule provides for what is essentially a 
self-classification scheme for experts based 
on whether a party “expects” an expert to 
testify at trial, and, if not, whether the 
party has “specially employed” or 
informally consulted its nontestimonial 
experts.4 The classification of an expert 
can be critical because extremely broad 
discovery of testimonial experts is 
provided by Fla. R. Civ. P. 1.280(b)(3) 
while some courts have held that not even 
the names of informally consulted experts 
must be disclosed. 
Testimonial Experts 
Typically, the classification of a party’s 


opinions, materials and communications are discoverable. 


experts first arises when the party is served 
with “expert interrogatories” provided for 
in §(A) of the rule. All experts which a 
party reasonably anticipates calling at trial 


should be designated as_ testimonial 
experts. Of course, if expert interroga- 
tories must be answered before counsel has 
determined which experts will be called at 
trial, this fact can be stated in the answers 
to interrogatories. 

In contrast to the federal rules, which 
expressly require a party to supplement its 
answers to expert interrogatories,5 the 
Florida rules impose no such duty to 
supplement an answer to an expert inter- 
rogatory which was complete when made.® 
However, if a party knowingly does not list 
an expert which may be called at trial inan 
effort to limit discovery of the expert's 
opinions, the party runs the risk of having 
that expert’s testimony excluded at trial or 
having other sanctions imposed as 
provided in Fla. R. Civ. P. 1.380 for failure 
to make discovery. 

Nontestimonial Experts Specially 
Employed 

The second category of expert witnesses 
are professional consultants, usually paid 
to advise the attorney, and “retained or 
specially employed” regarding a specific 
case but not expected to appear at trial. 
These experts are nontestimonial experts 
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whose discovery is governed by §(B) of the 
rule. 
e@ Informally Consulted Experts 

The final category is nontestimonial ex- 
perts neither retained nor specially em- 
ployed, but “informally consulted.” For 
example, an attorney’s friend, a professor 
at a local college with whom the attorney 
chats briefly at a cocktail party about a 
particular case, might be considered an 
expert informally consulted in the event 
that the attorney ultimately decides to 
retain a professor from a national uni- 
versity as the consultant on the case. As a 
strategic move, however, the attorney 
might consider paying the local professor a 
modest fee for the informal consultation 
and classifying the professor as a nontesti- 
monial expert “specially employed” to 
preclude the opposing party from hiring 
the professor as its expert. 

The following factors have been 
considered in determining whether an 
expert was informally consulted or 
specially employed: the manner in which 
the consultation was initiated; the nature, 
type and extent of information or material 
provided to the expert; the duration and 
intensity of the consultative relationship; 
and the terms of the consultation, 
including payment and confidentiality of 
test data or opinions.’? For example, a 
letter written to an expert and his reply 
were held undiscoverable because they 
constituted opinions held by an expert 
informally consulted, based upon the facts 
that the expert received no compensation 
and stated in his reply letter that he was 
unwilling to become involved in the dis- 
pute which was the subject of the litiga- 
tion.® 


Degree of Discovery Obtainable from 
Testimonial, Nontestimonial and 
Informally Consulted Experts 

The broadest discovery is provided of 
experts expected to testify at trial. 
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Through expert interrogatories, the 
names, subject matter, “substance of facts 
and opinions to which the expert is ex- 
pected to testify,” and a summary of the 
grounds for each expert’s opinion are dis- 
coverable under the rule. In an effort to 
balance the goal of promoting effective 
cross-examination of experts through 
broad discovery with the competing ob- 
jective of preventing free-riding on the op- 
posing party’s trial preparation, Fla. R. 
Civ. P. 1.280(3)(A) permits additional dis- 
covery of testimonial experts only upon 
motion by order of the court. In general, 
the courts have been reluctant to order 
such additional discovery.® 

The rule provides two additional safe- 
guards against free-riding: (1) documents 
and tangible things prepared by the testi- 
monial expert in anticipation of litigation 
or for use at trial are not discoverable by 
the opposing party unless it shows that the 
materials are necessary for preparation of 
its case and otherwise unobtainable 
without undue hardship;'® and, (2) 
pursuant to Fla. R. Civ. P. 1.280(b)(3)(C), 
the court may require a party seeking addi- 
tional discovery of another's testimonial 


expert to pay the other party “a fair part of 
the fees and expenses reasonably incurred 
by the latter party in obtaining facts and 
opinions from the expert.” It is yet to be 
seen how often the courts will invoke this 
provision. One Florida court recently held 
that this provision does not require a party 
seeking to depose the opposition’s experts 
to tender expert witness fees in advance of 
the experts’ depositions."! 

Under Fla. R. Civ. P. 1.280(b)(3)(B), 
discovery of facts known and opinions 
held by nontestimonial experts retained or 
specially employed in anticipation of liti- 
gation is considerably more limited. With 
the exception of discovery of an examining 
physician, which is provided for elsewhere 
in the rules, discovery of the substance of 
the opinions of nontestimonial experts is 
conditioned exclusively upon a showing of 
“exceptional circumstances” that make it 
impracticable for the party seeking 
discovery to obtain the information sought 
by other means. However, some federal 
courts have explicitly ruled that the name, 
address, and background of nontesti- 
monial experts are obtainable without a 
showing of “exceptional circumstances”? 
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and most expert interrogatories request 
this information. 

Fla. R. Civ. P. 1.280(b)(3)(C) mandates 
that the court require a party requesting 
discovery of another’s nontestimonial ex- 
pert to pay its fair share of the expert’s fees 
and expenses. However, in a puzzling 
Florida condemnation case, the court evi- 
dently found that there were exceptional 
circumstances on behalf of the landowner, 
and upheld a lower court ruling requiring 
the condemnor’s nontestimonial expert 
appraiser to testify on behalf of the land- 
owner at the condemnor’s expense.!3 

The practitioner should bear in mind 
that information obtained by a nontesti- 
monial expert other than “in anticipation 
of litigation” is not subject to the protec- 
tions of the rule and is probably discover- 
able. For instance, one Florida court held 
that while a treating dentist was “unques- 
tionably an expert,” for discovery 
purposes he was treated like an ordinary 
fact witness because he acquired his knowl- 
edge not for the purposes of litigation but 
in order to treat his patient.!4 

Discovery of experts consulted in- 
formally and not specially employed or re- 
tained in anticipation of litigation is 
severely restricted under both the Florida 
and federal rules. The authors of Moore's 
Federal Practice believe that not even the 
names and addresses of informally con- 
sulted experts must be disclosed.'5 There is 
a fair amount of support for this propo- 
sition. The advisory committee notes to the 
federal rule expressly state that while the 
names of experts specially employed may 
be produced upon a proper showing, dis- 
covery. of even the names of experts in- 
formally consulted is precluded.'* The 10th 
Circuit has held that this absolutely pre- 
vents discovery of the identity and other 
collateral information concerning experts 
consulted informally.'” 

The Florida courts have not yet 
addressed the question of whether an in- 
formally consulted expert's identity is dis- 
coverable. However, since the Florida 
courts rely on federal case law for guidance 
in this area, the practitioner can be fairly 
confident in refusing to disclose the names 
as well as the opinions of experts con- 
sulted informally. 


Techniques for Minimizing Discovery 
of Facts Known and Opinions Held 
by Experts 

One needs to limit the materials supplied 
to experts. Assume that whatever work 
product is given to a testimonial expert will 
be discoverable and supply him with such 


7 
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materials on a strict “need to know” basis. 
Consider this classic example of what not 
to do: a defendant's lawyer supplied his 
expert with a copy of the plaintiff's deposi- 
tion summary which included counsel’s 
evaluation of the plaintiff's appearance 
and demeanor. During the expert’s deposi- 
tion, he was asked to identify each 
document he had reviewed in connection 
with the case, and the unedited deposition 
summary was included in a packet of 
documents assembled as a deposition 
exhibit. Counsel for the defendant moved 
to have the deposition summary with- 
.drawn on grounds of work product 
privilege. The court held that notwith- 
standing the high degree of protection or- 
dinarily afforded an attorney’s mental im- 
pressions, the production of the attorney's 
work product to the expert could have 
influenced the expert’s opinion, and the 
court therefore rendered the lawyer's 
evaluation of the plaintiff discoverable.'8 

Obviously, the lawyer should have sup- 
plied the expert with only those portions of 
the deposition summary consisting of the 
objective condensation of the substance of 
the plaintiff's testimony which the expert 
needed to form his opinion. In a similar 
case, the court held that trial notebooks, 
containing the attorney’s work product 
and made available to an expert were not 
discoverable because the court doubted 
that the notebooks actually shaped the ex- 
pert’s opinion. However, the court sternly 
warned that in the future, attorneys should 
withhold materials considered work prod- 
uct from prospective expert witnesses if the 
materials are to be withheld from the 
Opposing party.!9 

One commentator has suggested re- 
stricting the use of experts’ drafts of affi- 
davits and reports and minimizing 
correspondence with experts to limit the 
Opposing party’s arsenal of weapons for 
expert cross-examination.”° In particular, 
it was recommended that the attorney in- 
terview the expert and prepare a draft affi- 
davit, then read the draft to the expert, in- 
corporate the changes orally made by the 
expert, and supply the expert only with the 
final version for signing. Under this 


approach, the lawyer’s drafts are probably 
protected under the work product privilege 
and there are no dratt affidavits prepared 
by the expert which can be used to impeach 
him at trial. As a practical matter, this 
course of action may be difficult to follow 
in a protracted commercial case involving, 
say, an accountant’s review of financial 
statements over a 10-year period. However, 
given the risks involved in producing a 
“paper trail,” communication with expert 
witnesses is one area of practice where, 
when possible, telephone calls should 
replace letters. 


Conclusion 

The Florida rule governing discovery of 
expert opinions and related information is 
patterned after the federal rule and 
provides for broad discovery of testimoni- 
al experts, limited discovery of nontesti- 
monial experts retained or specially em- 
ployed conditioned upon a showing of ex- 
ceptional circumstances, and no discovery 
of experts informally consulted. The practi- 
tioner should, therefore, thoughtfully cate- 
gorize his experts when served with expert 
interrogatories, supply experts with attor- 
ney work product only when absolutely 
necessary, and minimize written com- 
munications with expert witnesses when- 
ever possible. BJ 


'The term “expert witness” is formally de- 
fined in FLA. R. Civ. P. 1.390, which governs 
depositions of expert witnesses. 

2A history of the rule is beyond the scope of 
this article but is set forth in Commentary, 
Discovery of Expert Information Under Rule 
1.280 of the Florida Rules of Civil Procedure, 26 
U. FLA. L. Rev. 566 (1974). 

3See, e.g., Zuberbuhler v. Division of 
Admin., 344 So.2d 1304 (Fla. 2d D.C.A. 1977), 
cert. denied, 358 So.2d 135 (Fla. 1978). For a 
good reference to cases reported under the 
federal rule, see 4 J. MOORE, W. TAGGART & J. 
WICKER. MOORE'S FEDERAL PRACTICE §26.66 
(2d ed. 1981) [hereinafter cited as 4 MooRE’s 
FEDERAL PRACTICE]. 

4See Fia. R. Civ. P. 1.280(b)(3)(A) and (B), 
respectively. 

SFeb. R. Civ. P. 26(e)(1). 

R. Civ. P. 1.280(e). 

7 Ager v. Jane C. Stormont Hosp., 622 F.2d 
496, 501 (10th Cir. 1980). 
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Experts, 8 ABA JOURNAL OF LITIGATION 13, 15 
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'3Sun Charm Ranch, Inc. v. City of Orlando, 
407 So.2d 938, 940 (Fla. Sth D.C.A. 1981). 
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(Fla. 3d D.C.A. 1981). See also Coralluzzo v. 
Fass, 435 So.2d 262 (Fla. 3d D.C.A. 1983). 

'54 MOORE'S FEDERAL PRACTICE §26.66[4]. 

‘FED. R. Civ. P. 26(b)(4)(B) advisory com- 
mittee note. 

"7 Ager, 622 F.2d at 501. 

's Boring v. Keller, 97 F.R.D. 404, 408 (D. 
Colo. 1983). 

'9 Berkey Photo, Inc. v. Eastman Kodak Co., 
74 F.R.D. 613, 617 (S.D.N.Y. 1977). 

Chu, Discovery of Experts, supra note 12, at 
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Tax Law Notes 


by Steven C. Lee 


Internal Revenue Code §1031 provides 
for the nonrecognition or deferral of any 
gain or loss realized on the exchange of cer- 
tain qualifying properties.' No gain or loss 
will be recognized if property is exchanged 
solely for “like kind” property. The tax- 
payer's basis and holding period for the 
“like kind” property received in the ex- 
change will be determined by reference to 
the property surrendered.? The rationale 
for such nonrecognition and “substituted” 
basis is that the “like kind” property re- 
ceived in the exchange is considered as a 
continuation of the prior investment in the 
property transferred in the exchange. 

This article will address the potential for 
gain recognition on a like kind exchange 
involving a surrender of depreciable prop- 
erty. The taxpayer may be required to 
recognize gain on an otherwise tax-free ex- 
change as a result of the application of the 
“boot” provisions or the depreciation re- 
capture provisions, or both.4 When boot 
(cash or nonlike kind property) is received 
by the taxpayer on a like kind exchange, 
the taxpayer must recognize any gain 
realized on the exchange to the extent of 
that boot.* Whenever depreciable property 
is disposed of, whether by sale, exchange 
or otherwise, the depreciation recapture 
provisions of §§1245 and 1250 may require 
that the taxpayer “recapture” as ordinary 
income all or a part of the prior deprecia- 
tion deductions taken with respect to such 
property.$ 

When depreciable property is disposed 
of in an exchange, the taxpayer must 
determine not only whether he is continu- 
ing his investment in like kind property and 
whether any boot is received, but also must 
consider whether he is continuing his in- 
vestment in similar depreciable proper- 
ty. If an insufficient amount of depre- 
ciable property is received in the ex- 
change or if a different type of depreciable 
property is received, the taxpayer may be 
required to recognize all or part of any gain 
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Like Kind Exchanges of Depreciable Property 


Depending on the type of property, the taxpayer may be required to recognize all or part of any gain realized, 
notwithstanding the otherwise tax-free nature of the exchange. 


realized, notwithstanding the otherwise 
tax-free nature of the exchange.® In 
addition, even though the property sur- 
rendered in the exchange was a capital 
asset in the hands of the taxpayer, any gain 
recognized under the depreciation recap- 
ture provisions will be characterized as 
ordinary income.’ 


Statutory Requirements of a Like Kind 
Exchange 

In order for an exchange to meet the 
requirements of a like kind exchange, (1) 
there must be an exchange; (2) the 
properties exchanged must be of a like 
kind to each other; (3) the property trans- 
ferred and the property received must be 
trade or business property or investment 
property; and (4) neither the property 
given nor the property received may be 
excluded property (property held pri- 
marily for sale, inventory, stocks, bonds, 
notes, securities and beneficial interests).8 

Section 1031 does not include additional 
requirements for an exchange of depre- 
ciable property to qualify for tax-free 
treatment under §1031. However, the 
depreciation recapture provisions of 
§§1245 and 1250, addressed later in this 
article, do contain additional obstacles to 
attaining tax-free treatment on an 
exchange involving depreciable property. 


Boot 

Section 1031 does provide for gain 
recognition when “boot” (cash or nonlike 
kind property) is received in the exchange 
in addition to the like kind property.’ 

The most common application of the 
boot provisions requiring recognition of 
gain ona like kind exchange involves boot 
in the form of the release from a liability.'° 
Where the property surrendered in the 
exchange is encumbered by a mortgage, 
the balance of that mortgage will be con- 
sidered boot and will result in partial recog- 
nition of gain. Any gain realized on the 
exchange must be recognized to the extent 
of the balance of the mortgage. 

Tax planners should be aware that the 
taxpayer will be considered to have 
received boot to the extent of the mortgage 
encumbering the property surrendered, 
regardless of whether that mortgage is 
assumed by the other party to the exchange 
or whether the property is taken subject to 
the existing mortgage.'' The tax advisor 
should also be aware that boot may also 
exist in the form of nonmortgage liabilities 
which are assumed by the other party to 
the exchange.'? Thus, any liability of the 
taxpayer, even if not connected with the 
property surrendered in the exchange, will 


“be considered boot if that liability is 


assumed by the other party to the 
exchange. For this reason, it becomes im- 
portant to investigate the entire transac- 
tion, including any side agreements, to 
determine if, as a part of the exchange, 
there are debts or obligations of the tax- 
payer from which he is being relieved. 
The requirement that a release from lia- 
bility be treated as boot is lessened some- 
what by treasury regulations which allow 
for a “netting” of those liabilities encum- 
bering the property received against the 
liabilities encumbering the property trans- 
Where both the property 


surrendered and the property received are 
encumbered by mortgages, the taxpayer is 


| 
= 


considered to have received boot only to 
the extent that the balance of the mort- 
gage or mortgages encumbering the 
property surrendered is greater than the 
balance of the mortgage or mortgages en- 
cumbering the property received in the 
exchange.'4 

Thus, even though the statutory require- 
ments for a like kind exchange have other- 
wise been met, an exchange can result in 
partial recognition of gain (1) if cash is 
received; (2) if there is a release from lia- 
bilities in excess of the liabilities encum- 
bering the property received; or (3) if non- 
qualifying property (boot) other than cash 
is received in exchange. 


Depreciation Recapture 

Also, even though the statutory require- 
ments for a like kind exchange have been 
met, the depreciation recapture rules of 
I.R.C. §§1245 and 1250 can and do result 
in the recognition of gain ona like kind ex- 
change.'§ If depreciable property is sur- 
rendered in the exchange, even if like kind 
property is received in the exchange and 
even ifno boot is received, gain recognition 
may be required solely as a result of the 
application of the depreciation recapture 
provisions. However, unlike the boot pro- 
visions discussed above, the depreciation 
recapture provisions not only may require 
the recognition of gain but also may result 
in a recharacterization of a part of that 
gain as ordinary income.!® 

It is essential first to classify the prop- 
erty as §1245 or §1250 property because 
the amount of gain recognition on an 
exchange of §1245 property differs from 
that of an exchange of §1250 property. 


Exchanges of §1245 Property 

In general, §1245 governs the deprecia- 
tion recapture rules for personal property 
while §1250 governs the depreciation re- 
capture rules for real property.'7 However, 
with the advent of the accelerated cost de- 
preciation system (ACRS) enacted by the 
Economic Recovery Tax Act of 1981 
(S“ERTA”), §1245 property now includes 
certain real property, the most important 
of which is commercial (nonresidential) 
real property placed in service after 1980 
for which the taxpayer utilizes.accelerated 
depreciation as opposed to straight line." 
Unless the taxpayer elects to utilize 
straight line depreciation for the nonresi- 
dential property, such property will be 
treated as “section 1245 recovery property” 
and will apparently be treated as §1245 
property (and not §1250 property) under 
the recapture rules for like kind exchanges 


addressed below.' Section 1245 property 
would appear to include also orange trees 
and other citrus groves.?° 

On a disposition of §1245 property inan 
exchange, the provisions of §1031 will 
govern whether a like kind exchange has 
occurred and how much gain must be 
recognized as a result of the receipt of boot. 
In addition, the provisions of §1245(b)(4) 
will govern the amount of ordinary income 
to be recognized as a result of depreciation 
recapture. This amount of ordinary 
income will be referred to as “section 1245 
gain.” The income recognition under 
§1245(b)(4) may be in lieu of or in addition 
to any gain recognition as a result of boot 
received. 

Section 1245(b)(4) provides that on an 
exchange of §1245 property, the §1245 
gain will be limited to the sum of (1) the 
gain recognized on the exchange asa result 
of the receipt of boot; and (2) the fair 
market value of property received which is 
not §1245 property.2! The rationale for 
such recognition is that (i) to the extent of 
boot, the taxpayer has changed his invest- 
ment to nonlike kind property; and (ii) to 
the extent of the value of property received 


which is not §1245 property, the taxpayer 
has discontinued his investment in the 
§1245 property. 

These recapture provisions can result in 
gain recognition if property which is not 
§1245 property is received in an exchange, 
even if the property received is like kind 
property to the property surrendered. The 
like kind test is separate from the test of 
whether §1245 property has been received 
on the exchange. For example, consider an 
exchange of an orange grove for other 
vacant real property containing no groves. 
The trees should be considered §1245 
property and apparently are also con- 
sidered real property for purposes of 
determining the like kind test.22 Assuming 
that no boot is involved in the exchange, 
the exchange of the orange grove for 
vacant real property would not result in 
gain recognition under §/031. However, 
because the trees are §1245 property and 
the vacant land received is not §1245 
property, if the fair market value of the 
trees exceeds their adjusted basis, the de- 
preciation recapture provisions will 
require gain recognition notwithstanding 
the otherwise tax-free nature of the ex- 


F. LEE BAILEY * 
RICHARD E. GERSTEIN + 
PAUL M. RASHKIND ++ 
RONALD C. DRESNICK+ 


* ADMITTED IN MA 
+ ADMITTED IN FL 
++ ADMITTED IN FL, NY & OC 


F. LEE BaILeEy, RICHARD E. GERSTEIN 
PauL M. RASHKIND AND RONALD C. DRESNICK 
ANNOUNCE THE FORMATION OF 
AN INTERSTATE LAW PARTNERSHIP 
UNDER THE FIRM NAME OF 
BAILEY, GERSTEIN, RASHKIND & DRESNICK 
OFFICE AT BAY POINT 
4770 BISCAYNE BOULEVARD 
MIAMI, FLORIDA 33137 


(305) 573-4400 


BOSTON OFFICE 
109 STATE STREET 
BOSTON, MASSACHUSETTS O2109 
(617) 723-1980 


THE FLORIDA BAR JOURNAL/APRIL 1984 


229 


change. Under §1245(b)(4), this §1245 gain 
must be recognized up to the value of the 
vacant real property. 

Assume the following facts: 
Property Transferred 


Orange grove $100,000 

Value of land $ 20,000 

Value of trees $ 80,000 

Adjusted basis of trees $ 50,000 
(after depreciation) 

Potential §1245 gain = $ 30,000 
($80,000-$50,000) 

Property Received 
Vacant land $100,000 


On this seemingly simple like kind 
exchange, the taxpayer transferring the 
orange grove must recognize as ordinary 
income $30,000 of §1245 gain because the 
vacant land received in the exchange is not 
§1245 property. 

If the taxpayer in the above example had 
exchanged the orange grove for a com- 
mercial building, it may have been possible 
to avoid the depreciation recapture if the 
taxpayer did not elect to utilize straignt 
line depreciation for the building and thus 
characterize the building as §1245 prop- 
erty. 

The theory behind the depreciation re- 


capture provisions with respect to 
exchanges of §1245 property is that unless 
§1245 property is received in the ex- 
change, the inherent §1245 gain should be 
recognized because this will be the 
Treasury's last shot to require the recog- 
nition of such depreciation recapture. 


Exchanges of §1250 Property 

Section 1250 property includes all de- 
preciable property other than §1245 
property.2? With respect to exchanges of 
§1250 property, the taxpayer must 
determine the amount of ordinary income 
which would have resulted from a sale of 
the §1250 property as a result of the recap- 
ture of depreciation (“§1250 gain”). On an 
exchange involving §1250 property, the 
§1250 gain which must be recognized will 
be limited to the greater of (1) the amount 
of gain otherwise recognized under §1031 
(i.e., as a result of boot), or (2) the excess of 
the amount of §1250 gain over the value of 
§1250 property received in the exchange.”4 
Thus, the fundamental difference between 
the recapture provisions on an exchange of 
§1245 property and an exchange of §1250 
property is that the recapture on an 
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exchange of §1245 property is determined 
by the amount of nonsection 1245 property 
received and the recapture on an exchange 
of §1250 property is determined by the 
amount of §1250 property received. As 
with §1245, an exchange of §1250 property 
requires an investigation into the character 
of the property received in the exchange. 

Determining the amount of gain on any 
exchange requires that the potential §1245 
or §1250 gain be calculated and that the 
proper category of property received and 
surrendered in the exchange be deter- 
mined. The tax adviser must correctly 
categorize both properties and, if different 
categories of properties are being ex- 
changed, must alert the taxpayer to the 
potential for depreciation recapture. 

Tax advisers should also be aware of the 
potential for ordinary income recognition 
on an exchange involving a corporate 
taxpayer or on an exchange between 
related parties. New §291, enacted by the 
Tax Equity and Fiscal Responsibility Act 
(“TEFRA”), addresses the disposition of 
§1250 property by a corporation. Section 
1239 addresses exchanges of depreciable 
property between related parties. 

Under §291 if §1250 property is disposed 
of by a corporate taxpayer, then, notwith- 
standing any other provision of the Code, 
the disposing corporation must recognize 
as ordinary income (in addition to 
amounts recognized under §1250) 15 
percent of the difference between (i) the 
amount which would be treated as 
ordinary income if the disposed of 
property had been §1245 property; and (ii) 
the amount actually treated as ordinary in- 
come on the disposition under §1250.?5 
Section 291 is intended to decrease the 
benefit to a corporation from depreciation 
deductions with respect to real property by 
requiring that, upon disposition, this addi- 
tional amount will be subject to recapture 
as ordinary income. Section 291 specifi- 
cally provides that it will not apply to a 
disposition of property to the extent it is 
free from tax under the like kind exchange 
provisions. It appears that, if an exchange 
of depreciable property by a corporate tax- 
payer results in depreciation recapture, the 
provisions of §291 will require that addi- 
tional income be recognized on the 
exchange. The statute authorizes regula- 
tions to classify the application of §291 toa 
“tax-free” disposition; however, regula- 
tions have not yet been issued. 

Section 1239 provides that on a sale or 
exchange of depreciable property between 
certain related persons, any gain which is 
otherwise recognized shall be treated as 


ordinary income.” Unlike the deprecia- 
tion recapture provisions of §§1245, 1250 
and 291, §1239 does not require income 
recognition but only recharacterizes as 
ordinary income any income that is recog- 
nized. If there is an exchange of 
depreciable property between certain 
related parties, any income that is other- 
wise recognized as a result of the boot pro- 
visions (and that is not already character- 
ized as ordinary income under the recap- 
ture provisions) must be treated as ordinary 
income. 

Hopefully this article will cause tax 
advisers to address the effect of the de- 
preciation recapture provisions on 
proposed exchanges. The provisions of 
§§1245 and 1250 and now §291 can require 
ordinary income recognition on an other- 
wise tax-free like kind exchange and can 
result in a recharacterization into ordinary 
income of the capital gain which is 
recognized on an exchange as a result of 
the receipt of boot. The key task in apply- 
ing the depreciation recapture rules is to 
characterize properly the property sur- 
rendered and received in the exchange as 
§1245 property or §1250, a task made more 
difficult as a result of the changes made by 
ERTA. 8) 


'T.R.C. §1031. All section references are to 
the Internal Revenue Code of 1954, as amended. 

*1.R.C. §1031(d); §1223(1). 

3See 1.R.C. §§1031(b), 1245(b)(4) and 1250 
(d)(4). 

4ER.C. §1031(b). 

5Under I.R.C. §1245, if §1245 property or 
§1245 recovery property is disposed of, the 
potential depreciation recapture consists of all 
depreciation deductions allowed or allowable 
with respect to the property disposed of. Under 
§1250, if §1250 property is disposed of, 
recapture is limited to depreciation deductions 
in excess of “straight line” depreciation. 

§§1245(b)(4) and 1250(d)(4). 

TLR.C. §§1245(a)(1) and 1250(a)(1). 

*The excluded types of properties are listed 
within the parenthetical of 1.R.C. §1031(a): 

“(a) Nonrecognition of Gain or Loss From 
Exchanges Solely in Kind.—No gain or loss 
shall be recognized if property held for pro- 
ductive use in trade or business or for invest- 
ment (not including stock in trade or other 
property held primarily for sale, nor stocks, 
bonds, notes, choses in action, certificates of 
trust or beneficial interest, or other securitics or 
evidence of indebtedness or interest) is 
exchanged solely for property of a like kind to be 
held either for productive use in trade or 
business or for investment.” 

9T.R.C. §1031(b) provides as follows: 

“(b) Gain from Exchange Not Solely in 
Kind.—lf an exchange would be within the pro- 
visions of subsection (a), of section 1035(a), of 
section 1036(a), or of section 1037(a), if it were 
not for the fact that the property received in 
exchange consists not only of property 
permitted by such provisions to be received with- 


out the recognition of gain, but also of other 
property or money, then the gain, if any, to the 
recipient shall be recognized, but in an amount 
not in excess of the sum of such money and the 
fair market value of such other property.” 

Reg. §1.1031(d)-2. 

"Reg. §§1.1031(b)-I(c) and 1.1031(d)-2. 

'2See LTR 8328011. 

'Reg. §1.1031(d)-2, Example 2. This netting 
rule applies only to liabilities encumbering prop- 
erty and not to cash received in the exchange. In 
other words, cash received cannot be netted 
against or offset by a mortgage encumbering the 
like kind property received in the exchange. See 
Coleman v. Commissioner, 50-1 U.S.T.C. 
Cir. 1950). 

'4Reg. §1.1031(d)-2, Example 2. 

'SThe flush language of 1.R.C. §§1245(a)(1) 
and 1250(a)(1) provides that any gain required 
to be recognized under §1245 or §1250 “shall be 
recognized notwithstanding any other provi- 
sion of this subtitle.” I.R.C. §§1245(b)(4) and 
1250(d)(4) provide specific rules for 
depreciation recapture in certain tax-free trans- 
actions, including like kind exchanges. 

'ELR.C. §§1245(a) and 1250(a), 
language. 

"7 Under §1245(a)(3), §1245 property includes 
the following: 

(A) Personal property, 

(B) Other property (not including a building 
or its structural components) but only if such 
other property is tangible and has an adjusted 
basis in which there are reflected adjustments 
described in paragraph (2) for a period in which 
such property (or other property)— 

(i) Was used as an integral part of 
manufacturing, production, or extraction or of 
furnishing transportation, communications, 
electrical energy, gas, water, or sewage disposal 
services, or 

(ii) Constituted a research facility used in 
connection with any of the activities referred to 
in clause (i), or 

(iii) Constituted a facility used in 
connection with any of the activities referred to 
in clause (i) for the bulk storage of fungible 
commodities (including commodities in a liquid 
or gaseous state), 

(C) An elevator or an escalator, 

(D) So much of any real property (other than 
any property described in subparagraph (B)) 
which has an adjusted basis in which there are 
reflected adjustments for amortization under 
§169, 179, 185, 188, 190, 193, or 194, 

(E) A single purpose agricultural or horti- 
cultural structure (as defined in §48(p)), or 

(F) A. storage facility (not including a 
building or its structural components) used in 
connection with the distribution of petroleum or 
any primary product of petroleum. 

IKER.C. §1245(a)(5)(C). 

§1245(b)(4) provides the recapture 
rules for exchanges of §1245 property. It 
provides: 


flush 


“Like Kind Exchanges; Involuntary Conver- 
sions, Etc.—If property is disposed of and gain 
(determined without regard to this section) is 
not recognized in whole or in part under section 
1031 or 1033, then the amount of gain taken into 
account by the transferor under subsection 
(a)(1) shall not exceed the sum of — 

“(A) the amount of gain recognized on such 
disposition (determined without regard to this 
section), plus 
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“(B) the fair market value of property 
acquired which is not section 1245 property and 
which is not taken into account under subpara- 
graph (A).” 

Note that §1245(b)(4)(B) refers only to 
“section 1245” property and not also to “section 
1245 recovery property.” Section 1245(b)(4) was 
not amended as a result of ERTA. However, 
ERTA added to 1245 a new §1245(a)(5), 
defining §1245 recovery property to include 
nonresidential property on which accelerated 
depreciation is taken, and also added other 
references to §1245 recovery property. Is a like 
kind exchange of §1245 recovery property to be 
governed by §1250(d)(4), which provides 
recapture rules for exchanges of §1250 property, 
or did Congress intend for exchanges of §1245 
recovery property to be governed by §1245(d)(4) 
but failed to properly amend §1245(d)(4) to 
include a reference to recovery property? It 
appears that all §1245 recovery property should 
be governed by §1245, including §1245(b)(4) and 
that it was merely an oversight in not revising 
§1245(b)(4) to account for recovery property. 

0 See Rev. Rul. 65-104, 1965-1 C.B. 28, 1.R.C. 
§§168(g)(3), §68(g)4), Reg. §1.1245-3(c)(2) 
referring to Reg. §1.49-1(a). 

§1245(b)(4)(A) and (B). 

>> See Rev. Rul. 72-515, 1972-2 C.B. 466 and 
Rev. Rul. 78-163, 1978-1 C.B. 257 (re 
timberland); See Haines City Citrus Growers’ 
Ass'n. v. Petteway, 145 So. 183 (1932). 

§1250(c). 

§1250(d)(4). 

51.R.C. §291(a)(1). 

761. R.C. §1239(a). Under I.R.C. §1239(b), the 
related persons include a husband and wife, a 
person and all corporations and partnerships 
which are owned directly or indirectly by such 
persons. 
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Environmental and Land Use Law 


Section 404 of the Clean Water Act: Risks of 
Regulatory Reform 


by Thomas G. Tomasello 


Although the regulations regarding permits for land development have been lessened, potential litigation 
could be a risk to those making use of such benefits. 


In the fall of 1981, the Reagan Adminis- 
tration announced its regulatory reform 
program, whose goal was to ease the regu- 
latory burdens of numerous federal 
programs. One of the programs targeted 
was the §404 permit program of the federal 
Clean Water Act.! Officials in the Reagan 
Administration were highly critical of §404 
for causing excessive delays in develop- 
ment projects.? On July 22, 1982, the bulk 
of the reform measures was implemented 
in interim final regulations issued in the 
Federal Register.» Although these 
measures clearly reduced the regulatory 
burden of §404, the most important de- 
vices for achieving greater efficiency could 
in the author’s view be contrary to law. 
Thus, those enjoying these benefits could 
expose themselves to significant legal risks. 

A program of paramount importance in 
Florida, §404, makes it unlawful to 
conduct dredged or fill discharge activities 
in waters of the United States without a 
permit to do so, issued under §404. While 
the Federal Environmental Protection 
Agency (EPA) executes the bulk of the 
Clean Water Act (CWA), the Secretary of 
the Army, through the Army Corps of 
Engineers (Corps), administers the §404 
permit program.‘ 

The Corps may not issue a §404 permit 
unless the proposed dredged or fill activity 
complies with guidelines developed and 
promulgated by EPA.S The “EPA Guide- 
lines,” which are found at 40 C.F.R. Part 
230, establish numerous environmental 
criteria that must be met by discharge ac- 
tivities permitted under §404. The states, in 
particular, play an important role in the 
administration of §404. The Corps may 
not issue a §404 permit, unless the state in 
which the discharge activity will take place 
certifies that the discharge will meet state 
water quality requirements.® 

In Florida, §404 is particularly impor- 
tant to industries and developers, because 
it regulates dredged or fill discharge 
activities in wetlands in addition to other 


waters. Wetlands are broadly defined in 
the Corps regulations: 

The term “wetlands” means those areas that are 
inundated or saturated by surface or ground 
water at a frequency and duration sufficient to 
support, and that under normal circumstances 
do support, a prevalence of vegetation typically 
adapted for life in saturated soil conditions. 
Wetlands generally include swamps, marshes, 
bogs and similar areas.’ 

There are more than 10 million acres of 
wetlands in Florida.* While it is not clear 
what portion of these wetlands falls within 
the above definition, most likely the vast 
majority of Florida’s wetlands are subject 
to the §404 permit program. In many cases, 
development supporting Florida’s phe- 
nomenal growth encroaches on these wet- 
lands. 


General Permits 

Section 404 has a built-in mechanism 
that seems ideally suited to lessen the bur- 
den for processing individual permits. 
Under §404(e\(1), the Corps is authorized 
to issue general permits that may cover a 
state, region, or the entire nation.? This 
authority was first granted by Congress in 
1977 amendments to §404. Most signifi- 
cantly, general permits eliminate the need 
for processing individual permit applica- 
tions. Thus, they can minimize the time re- 
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quired to authorize a discharge. 

In the July 22, 1982, interim final rules, 
the Corps significantly expanded its na- 
tionwide general permit program by issu- 
ing 27 nationwide permits.'® Two of these 
nationwide permits provide: 

Discharges of dredged or fill material into the 
following waters of the United States are hereby 


permitted provided the conditions listed in 
paragraph (b) of this section below are met: 


(1) Non-tidal rivers, streams and their lakes and 
impoundments, including adjacent wetlands, 
that are located above the headwaters (herein- 
after, “Headwaters” permit) 


(2) Other non-tidal waters of the United States 
(see 33 C.F.R. & 323.2(a)(3)) that are not part of 
a surface tributary system to interstate waters or 
navigable waters of the United States (herein- 
after “Isolated Waters” permit).!! 

The headwaters and isolated waters 
permits significantly benefit potential per- 
mittees. For example, the Corps has 
estimated, in an environmental assess- 
ment, that these two permits authorize 
more than 40,000 discharge activities each 
year into millions of acres of inland lakes, 
rivers, streams, and wetlands. Under these 
permits, discharges may occur without a 
permit application, without any Corps 
evaluation of the discharge and without 
prior, or even after-the-fact, notice of the 
discharge. 


Categories of Activities 

Although the headwaters and isolated 
waters permits provide a significant short- 
cut, the author believes they may be an 
illegal timesaver for three reasons. First, 
while §404(e) authorizes the issuance of 
nationwide permits, it specifically limits 
that authority to permits that cover “cate- 
gories of activities” that are “similar in 
nature.”!2 Neither the headwaters nor 
isolated waters permits is limited to a cate- 
gory of activities that are similar in nature. 
Rather, these permits apply to all 
activities, of whatever character or 


description, provided only that they dis- 
charge into specified classes of waters, i.e., 


the nation’s headwaters or isolated waters. 
In other words, these permits authorize 
discharges from widely dissimilar activi- 
ties. 

With regard to categories of activities, 
the specific language of §404(e) led EPA to 
state that: 

The proposed expansion of this authority 
[Section 404(e)(1)] to allow issuance of nation- 
wide permits for classes of waters, in addition to 
categories of activities, has no statutory basis 
and is inconsistent with Congressional intent." 

EPA’s reading of Congressional intent 

has support.'4 For example, the CWA 
Conference Report states that: 
Section 404 . . . gives the Secretary (of the Army) 
authority to issue general permits . . . for any 
category of activities involving discharges of 
dredged or fill material if the Secretary 
determines that the activities are similar in 
nature. (Emphasis added.)!§ 

Also, the legislative history of the CWA 
contains numerous references to the 
categories of activities restriction.'® 

Second, §404(e)(1) further requires that 
the Corps determine that activities 
permitted by general permits “will cause 
only minimal adverse environmental 
effects when performed separately, and 
will have only minimal cumulative adverse 
effect on the environment.”!7 The Corps 
could not have reasonably made these 
determinations for the headwaters and 
isolated waters permits. The Corps, to 
illustrate, cannot assure that discharges 
under these permits will cause only 
minimal adverse environmental effects, 
because it has no knowledge of the 
discharge before it occurs. Moreover, the 
Corps has not established limits on the 
amount of waters or wetlands that may be 
altered under these permits, and it does not 
monitor discharge activities covered by 
these permits; therefore, it cannot assure 
that the cumulative effect of these activities 
is “minimal.” 

The Corps, however, has given itself the 
authority to require an individual permit 
for activities covered by these nationwide 
permits.'® The Corps argues that this 
authority allows it to separate those dis- 
charges that should be subject to 
individual permit review from nationwide 
permit coverage.'? But this authority is 
meaningless unless the Corps knows of the 
discharge before it occurs.2® Such 
knowledge is unlikely, however, because 
prior reporting is not required. Further- 
more, because this authority to require 
individual permits is discretionary, the 
Corps is not required to act even when an 
activity would have significant adverse 
impact. Thus, this discretionary authority 
does not clarify the legal issue of these 


permits applying to activities with more 
than minimal impact. 


State Certification 

Third, during the issuance of these 
permits, the Corps did not seek or obtain 
state certification for the headwaters or 
isolated waters permits. Section 401 of the 
CWA prohibits the Corps from issuing a 
§404 permit, individual or general, unless 
the state in which the discharge will occur 
certifies that the discharge will comply 
with certain state water quality require- 
ments or the state waives its right to 
certify.2" Under its own rules, the Corps 
must request certification from the state in 
accordance with the regulations of the 
state certifying agency.2? If a state does not 
act within 60 days of receipt of the request 
for certification, it is deemed to have 
waived certification.23 


Although the Corps did not request 
certification under §401 when the head- 
waters and isolated waters permits were 
issued in proposed rules, Wisconsin denied 
certification for these permits, when it 
commented on them in proposed form.*4 
After these permits were issued on July 22, 
1982, at least 10 other states, including 
Florida, denied or reserved the right to 
deny, in part or in total, such water quality 
certification. But, the Corps determined 
that the state’s efforts to withhold certi- 
fication were ineffective, because the states 
had not made their objections known 
within 60 days of the date the rules were 
proposed, thus waiving their rights.25 The 
author believes the legality of the Corps’ 
action is questionable, however, because 
the Corps did not request certification 
from the states when the permits were 
issued or at any other time. Without this 
request, it is arguable under the Corps’ 
regulations that these states did not waive 
their right to water quality certification. 

The questionable legal footing of the 
headwaters and isolated waters permits did 
not go unnoticed. On December 22, 1982, 
16 environmental groups filed suit in the 
U.S. District Court for the District of 
Columbia, challenging the legality of these 
permits and numerous other provisions of 
the July 22, 1982, interim final regula- 
tions.2 The environmental groups 
challenged the Corps’ failure to limit the 
permits to similar activities and activities 
having minimal adverse ‘mpact. And on 
November 8, 1983, the State of Alaska 
filed suit, challenging these permits on the 
same grounds and also the Corps’ decision 
not to accept Alaska’s denial of §401 certi- 
fication.?7 
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When Congress amended §404 to 
authorize the issuance of nationwide per- 
mits, it was attempting to strike a balance 
between unnecessary regulation and the 
need to protect the nation’s waters and 


wetlands.2* It was envisioned that 
individual §404 permits would be required 
for environmentally significant activities 
to subject these activities to close scrutiny 
and thus avoid the unnecessary destruc- 
tion of the nation’s waters and wetlands. 
On the other hand, general permits were 
intended to exempt projects with minimal 
environmental impacts—such as _ bank 
stabilization, laying of power lines, and 
construction of logging roads,—from the 
individual permit requirements of §404.29 


Questionable Legatity 

Finally, the developer contemplating the 
alteration of wetlands or waters that fall 
within the scope of the headwaters or 
isolated waters permits faces a dilemma. 
On the one hand, under these permits, the 
developer has the authority to proceed and 
thus, avoid the individual permit process. 
Certainly, this may save months of delay in 
beginning construction. On the other 
hand, by proceeding under these permits, 
the developer exposes himself to potential 
litigation because of the questionable 
legality of the permits. And, the larger the 
proposed project, the greater the 
probability that there will be a legal 
challenge. 

Litigation may cause delay, and such 
delay during construction could be more 
costly than preconstruction delays. An 
alternative course of action, and perhaps 
the safer course, would be to file an 
individual permit application if the project 
would have more than minimal environ- 
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mental effects. Neither the CWA nor 
Corps rules define “minimal,” however. It 
is a judgment call. But another nationwide 
permit issued in the July 22, 1982, rules 
allows discharges of up to 10 cubic yards of 
dredged or fill material.*° This permit 
could serve as the guidepost. BJ 


133 U.S.C. §1344. 

2REPORT OF ARMY/OMB_ INTERAGENCY 
WorKING GRouP ON REFORM OF THE CORPS OF 
ENGINEERS’ REGULATORY PROGRAM. 1981. 

347 Fed. Reg. 31794-31834 (1982) (to be 
codified at 33 C.F.R. Parts 320-330). 

433 U.S.C. §1344(a). 

533 U.S.C. §§1344(a) and (b). 

633 U.S.C. §1341. 

747 Fed. Reg. 31811 (1982) (to be codified at 
33 C.F.R. §323.2(c)). 

‘National Wildlife Federation, Florida's 
Wetlands Need Protection, 1980. 

933 U.S.C. §1344(e)(1). 

1047 Fed. Reg. 31832-31834 (1982) (to be 
codified at 33 C.F.R. §§330.4 and 330.5). 

1147 Fed. Reg. 31832 (1982) (to be codified at 
33 C.F.R. §330.4(a)). 

1233 U.S.C. §1344(e)(1). 

Letter from William H. Hedeman, Jr., to 
Major General E.R. Heiberg I11, December 31, 
1980. 

'4 EPA's interpretation of §404(e) is entitled to 
particular weight because it is the agency 
charged with primary responsibility for ad- 
ministering the CWA. See 33 U.S.C. 1251(d). 

'SH.R. Conf. Rep. No. 830, 95th Cong., Ist 
Sess. 100, reprinted in 1977 U.S. Code and Ad. 
News 4425, 4475. 

'6 See 123 Cong. Rec. 26, 716; 38, 968 and 39, 
196 (1977). 

1733 U.S.C. §1344(e,(1). 

'%47 Fed. Reg. 31834 (1982) (to be codified at 
33 C.F.R. §339.7). 

1947 Fed. Reg. 31796 and 31797 (1982) 
(preamble). 

7*When the proposed nationwide permits 
were issued, the Corps specifically requested 
comment on whether reporting of discharges 
should be required, 45 Fed. Reg. 62735 (1980). 
EPA recommended such reporting in_ its 
comments as the only viable means of assuring 
that only activities with minimal impact will 
occur under the nationwide permits. See note 
13. The Corps determined not to require 
reporting. 47 Fed. Reg. 31798 (1982). 

2133 U.S.C. §1341(a)(1). 

2247 Fed. Reg. 31818 (1982) (to be codified at 
33 C.F.R. §325.2(b)(1 (ii). 

4 See 47 Fed. Reg. 31832 (1982). 

2547 Fed. Reg. 31798 (1982). 

*6National Wildlife Federation, e al. v. 
Marsh, ef al., No. 82-3632 (D.D.C. filed 
December 22, 1982). 

State of Alaska v. Marsh, er No. 83-3326 
(D.D.C. filed November 8, 1983). 

** See S. Rep. No. 370, 95th Cong., Ist Sess. 
80. reprinted in 1977 U.S. Code Cong. and Ad. 
News 4326, 4405; 123 Cong. Rec. 26,713 (1977) 
(Statement of Sen. Hart). 

*9 123 Cong. Rec. 26,718 (1977) (Statement of 
Sen. Baker). 

47 Fed. Reg. 31833 (1982) (to be codified at 
33 C.F.R. §33.5(a)(18)). 
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Family Law 


Giachetti, Shared Parental Responsibility and 


the Constitution 
by Martin L. Haines III 


Some recent court decisions prohibit the custodial parent from removing children from the state. Do these 
decisions question constitutional grounds about fundamental right of family choice and privacy? 


For all the great purposes for which the Federal 
Government was formed, we are one people, 
with one common country. We are all citizens of 
the United States; and, as members of the same 
community, must have the right to pass and 
repass through every part of it without 
interruption as freely as in our own states. (U.S. 
v. Guest, 383 U.S. 745 (1966)). 


In 1982 the Fifth District Court of 
Appeal decided in Giachetti v. Giachetti, 
416 So.2d 27 (Fla. Sth DCA 1982), that a 
custodial or residential parent could not 
leave the State of Florida with her two 
minor children to establish permanent 
residence elsewhere. That decision is 
causing practitioners of family law in this 
state to begin squeezing “permission to 
move” clauses in property settlement pro- 
posals with regularity. Most often those 
clauses are contested and_ ultimately 
deleted from the final draft. The parties 
apparently are opting to leave “it” up to the 
court. This philosophy may have some 
shortcomings for the custodial parent who 
intends to leave Florida when the oppor- 
tunity arises. 

Effective July 1, 1982, F.S. 61.13(2)(b) 
(1)! announced that it is the public policy 
of this state to assure each minor child 
frequent and continuing contact with both 
parents after the parents have separated or 
dissolved their marriage. This statement 
couples with F.S. 61.052(2)(b)(3),? which 
authorizes our courts to take such other 
action as may be in the best interests of the 
parties and the minor children of the 
marriage to create a powerful and 
enslaving weapon for the noncustodial 
parent. 

With the advent of shared parental 
responsibility and the sincerity attached to 
the emotion behind it, one is faced with the 
novel ability to restrict travel. Giachetti is 
one of several cases which approves the 
prohibition against removal of children 
from the state. Each case seems to turn on 
the idea that courts can decide what is in 
the best interest of children. This author 


prefers to doubt that prospective ability 
and rely on the thoughts of Judge Anstead 
in Barnhill v. Barnhill, 353 So.2d 923 (Fla. 
4th DCA 1978), who stated “who except 
the wisest among us, except in the clearest 
of cases, could divine what may be in the 
best interests of children.” This is especially 
true in Florida where we have no statute 
authorizing the appointment of attorneys 
ad litem for the benefit of the children in- 
volved in custody disputes. It was outrage 
with Giachetti and the resultant fear that 
attends a wariness of “trend” that caused 
this writer to look for alternatives to the 
present best interests considerations. 
Children, if natural born or naturalized, 
are citizens of this country.’ As citizens 
they have constitutionally protected in- 
terests and are possessed of fundamental 
rights which the state must respect.4 One of 
those is the right to travel and establish 
residence anywhere in the United States. 
Curiously, the evolved right to travel is not 
mentioned in the Constitution. In fact, the 
framers of the final draft deliberately 
excluded language in the Articles of Con- 
federation which provided that “people of 
each state shall have free ingress and egress 
to and from any other state.”* Despite the 
deletion, courts have comfortably 
recognized the freedom to travel as a basic 
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right secured by the Constitution.® 

In light of Giachetti, how do attorneys 
advise clients who express the desire to 
move if their marriage is dissoived? Courts 
will say that each parent is free to travel 
and reside anywhere without the children. 
However, if the parent desires to take the 
children, certain variables are activated 
and a form of cue process occurs. This 
attitude denies the practical realities 
involved. It is difficult to envision a parent, 
who has raised children with love and con- 
cern, feeling free to travel without them to 
establish permanent residence elsewhere. 
After all, between the entry of a final 
judgment and the day an application to 
move is filed by a custodial parent, the 
noncustodial parent has been free to travel 
or move anywhere without restriction and 
without any preliminary examination into 
how the move will affect the best interests 
of the children. 

Presumably, a strict reading of F.S. 
61.13(2)(b)(1) would allow a custodial 
parent the opportunity to prevent the 
move of a noncustodial parent. However, 
such an effort is unknown at this writing. 
Why should one parent be given this 
freedom while the other, who willingly 
accepts the responsibility of primary 
custody, languishes in doubt? The right to 
travel is a part of the liberty of which the 
citizen cannot be deprived without due 
process of law. Freedom of movement 
across frontiers in either direction, and 
inside frontiers, as well, was a part of our 
heritage, basic in our scheme of values.’ 
Hasn't the idea of shared parental respon- 
sibility overstepped its bounds? 

When one examines the evolution of the 
right to travel he finds several areas of 
specific constitutional protection. In 
Edwards v. People of State of California, 
314U.S. 160(1941), a California law which 
forbade the unrestricted passage of in- 
digents was declared invalid. The court 
applied the commerce clause,* to again 
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establish that federal commerce powers 
encompass movement in interstate 
commerce of persons as well as commodi- 
ties.® Florida is on the verge of adopting a 
position that invades a citizen's privacy, 
that decidedly restricts the freedom of a 
custodial parent, and that disregards the 
rights of children through the chatteliza- 
tion of their being. 

In Roe v. Wade, 410 U.S. 113, 93 
S.Ct.705 (1973), courts wrestled with the 


difficult question of abortion before con- 
cluding that the right to abort was a 
personal one which could only be 
examined and abridged as the fetus grew 
closer to potential life. In reaching its 
decision the Court examined many cases 
which defined areas of rights which were 
personal to the individual. One of those 
areas included marriage and family life.'° 
Though the Constitution is silent about 
family, the “liberty” enunciated in the 14th 
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amendment has been interpreted to allow 
freedom and privacy in family matters. 
Justice Reynolds wrote in Meyer v. 
Nebraksa, 262 U.S. 390,399: 

While this court has not attempted to define 
with exactness the liberty thus guaranteed, the 
term has received much consideration and some 
of the included things have been definitely 
stated. Without doubt, it denotes not merely 
freedom from bodily restraint, but also the right 
of the individual to contract, to engage in any of 
the common occupations of life, to acquire 
useful knowledge, to marry, establish a home 
and bring up children, to worship God 
according to the dictates of his own conscience, 
and generally to enjoy those privileges long 
recognized at common law as essential to the 
orderly pursuit of happiness by free men. The 
established doctrine is that this liberty may not 
be interfered with, under the guise of protecting 
the public interest, by legislative action, which is 
arbitrary or without reasonable relation to some 
purpose of the state to effect. 

Determination by the legislature of what 
constitutes proper exercise of police power 
is not final or conclusive but is subject to 
supervision by the courts. 

The first amendment is coextensive with 
the equal protection clause of the 14th 
amendment when dealing with the 
fundamental right of family choice and 
family privacy. For example, absent abuse, 
parents are given the absolute right to 
direct the rearing of their children." 
Historically, courts refer to the natural 
bonds of affection between parent and 
child which allows parents to act in the best 
interests of their children in most 
instances.!? Although this recognition can 
be challenged easily by experience with the 
exception, in a general sense the additional 
and more important justification for state 
deference to parental control over children 
is that the child is not the mere creature of 
the state; those who nurture him and direct 
his destiny have the right, coupled with the 
high duty, to recognize and prepare him 
for additional obligations.'3 

Assume that a mother came to Florida 
reluctantly from New Jersey because her 
husband received a job transfer. A divorce 
ensued one year later, and the parties were 
awarded shared parental responsibility 
with primary custody of their two children, 
ages seven and eight, placed in the mother. 
The father visits the children religiously 
and has established loving rapport with 
each. The mother, who left a “good” job in 
New Jersey has found work which pays 
only half of what she was earning for the 
same work “back home.” She decides to 
move and asks the court for its blessing. 
Her grounds include: (1) she and the 
children were born and raised in New 
Jersey; (2) lack of job opportunity in 
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Florida; (3) poor quality of education in 
Florida’s secondary schools; and (4) lack 
of family ties in Florida. 

The husband contests her request stating 
that a move to New Jersey would hamper 
the natural development of the children’s 
love and respect for their father. In addi- 
tion he mentions that his family is moving 
to Florida in the spring. The court reluc- 
tantly hears the testimony of both children 
who state the unpressured desire to return 
to their friends and grandparents in New 
Jersey. The court finds that the mother is 
acting with sincere good motive but denies 
her request to relocate. The denial is 
predicated upon the finding that the father 
is a good and loving parent, that the 
children are doing well in Florida schools, 
and that a move to New Jersey would 
hamper the ability of the children to 
cultivate and enjoy their love of their father 
and his love of them. Hasn’t the court 
joined the family unit and made a life 
decision for these children without 
considering the constitutional warnings 
espoused by previous court decisions? 

Simon v. Simon, 435 So.2d 941 (Fla. 4th 
DCA 1983), softened somewhat the impact 
of Giachetti. There the final judgment 
contained no restriction against reloca- 
tion. The father sought to restrict the move 
and lost. The court, citing the “best 
interests” doctrine, found that it would not 
be in the best interests of the child to 
restrict his residence to Florida. No consti- 
tutional argument was advanced as none 
apparently was needed by the mother. 
However, could not the reverse decision 
have been made as easily given the same set 
of facts in a different courtroom? Where 


are the guidelines, what are the rules? 

The danger of shared parental responsi- 
bility lies in its application. No longer can 
one expect to grow up in a society where 
family consists of a father, mother, 
maternal and paternal grandparents, two 
children, boy and girl, a dog, and a home 
on a hill. People live in a highly mobile, 
frighteningly quick environment. The 
mother who is denied permission to move 
with her children may be faced the next 
month with news that her former husband 
is moving to California. The court’s ad- 
herence to the “best interests” doctrine 
defies reality and invites challenge. The 
Constitution did not authorize the 
judiciary to act as father or mother when 
making family decisions. Giachetti forced 
a mother to choose between her new 
husband and her children. Simon, Costa v. 
Costa, 429 So.2d 1249 (Fla. 4th DCA 
1983), and other cases excuse the 
interference and perpetuate the confusion 
that must attend every effort by the court 
to involve itself in an area that must be left 
alone. BJ 


'FLA. STAT. §61.13(2)(b)(1): 

“The court shall determine all matters relating 
to custody of each minor child of the parties as a 
part of any proceeding under this chapter in 
accordance with the best interests of the child 
and in accordance with the Uniform Child 
Custody Jurisdiction Act. It is the public policy 
of this state to assure each minor child frequent 
and continuing contact with both parents after 
the parents have separated or dissolved their 
marriage and to encourage parents to share the 
rights and responsibilities of childrearing. Upon 
considering all relevant factors, the father of the 
child shall be given the same consideration as the 
mother in determining custody without regard 


Several lines of a paragraph in the 
Thomas Konrad article on “State Certifi- 
cate of Need Program,” which appeared in 
the March issue, were inadvertently left 
off. The paragraph beginning the second 
page of the article should have read as 
follows: 


In 1982, the Florida certificate of need 
program staff reviewed 462 applications 
totaling $2,205,639,998. Approximately 55 
percent of these applications were hospital 
related projects and 25 percent nursing 


Correction 


home related. This split has remained 
almost constant since 1979 — although in 
1982 there were more applications to build 
new hospital facilities, especailly “specialty 
facilities” (rehabilitation and psychiatric). 
This trend continues through 1983 with the 
exception of a recent surge in the number 
of applications for new home health agen- 
cies and ambulatory surgical centers. Ona 
comparative basis, Florida continually 
ranks as one of the top four states in both 
number of projects and amount of capital 
expenditures reviewed. 


to the age of the child.” 

> FLA. STAT. §61.052(2)(b)(3): 

“Based on the evidence at the hearing, which 
evidence need not be corroborated except to 
establish that the residence requirement of 
§61.021 are met, the court shall dispose of the 
petition for dissolution of marriage as follows, 
when the petition is based on the allegation that 
the marriage is irretrievably broken: 

“When there are minor children of the 
marriage, or when the respondent denies by 
answer to the petition for dissolution that the 
marriage is irretrievably broken, the court may: 

“During any period of continuance the court 
may make appropriate orders for the support 
and alimony of the parties; the custody, support, 
maintenance and education of the minor 
children of the marriage; attorney's fees; and the 
preservation of the property of the parties.” 

3U.S. Const. 14th amendment, §1 states: 
“Children, if natural born or naturalized, are 
citizens of this country.” 

*Tinker v. DesMoines Independent 
Community School, District 393 U.S. 503, 511 
(1969). 
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Williams v. Fears, 179 U.S. 270, 274 ( 1900). 

’Kent v. Dulles, 357 U.S. 116 (1958). 

SU.S. Const. Art. 1, §8(3). 

°U.S. v. Guest, 383 U.S. 745 (1966). 

' Loving v. Virginia, 388 U.S. 1 (1967). 

''Ginsberg v. New York, 390 U.S. 629, 639 
(1968). 

'? Parham v. J.R., 442 U.S. 584 (1979). 

'3Pierce v. Society of Sisters, 268 U.S. 510, 
535 (1925). 
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by Jeffrey Allen Tew 


pared to that of a grand jury. 


Scope of Investigations 

To defend a client effectively in a 
Securities and Exchange Commission 
(“SEC”) investigation, counsel needs to 
understand not only the rules and pro- 
cedures governing the investigative pro- 
cess but also the purposes and potential 
ramifications of such an investigation. The 
conduct of defense counsel in the investi- 
gation must be guided by the potential con- 
sequences of the investigation. 

The purpose of an SEC investigation is 
to determine whether there has been a 
probable violation of the federal securities 
laws (which are comprised of six statutes: 
The Securities Act of 1933, the Securities 
and Exchange Act of 1934, the Investment 
Company Act of 1940, the Investment 
Advisors Act of 1940, the Trust Indenture 
Act of 1939 and the Public Utility Holding 
Company Act of 1935) and then to gather 
evidence as to the existence of violations. It 
should be noted that the scope of the SEC’s 
investigatory power has been compared to 
that of a grand jury. Wooley v. U.S., 97 
F.2d 258 (C.A. 9, 1938). 

The possible consequences of the in- 
vestigation are: 

(1) The SEC may take no action (ob- 
viously the best and hoped for result from 
the client’s viewpoint); 

(2) The SEC may refer the matter to 
state, local or self-regulatory bodies since 
conduct which violates the federal securi- 
ties laws also usually violates state securi- 
ties laws, state criminal statutes and the 
rules of conduct of stock exchanges; 

(3) Public release of the investigation’s 
findings; 

(4) Referral to the Department of Jus- 
tice for criminal prosecution; while the 
SEC has exclusive investigative jurisdic- 
tion over violations of federal securities 
laws, the Department of Justice has sole 
jurisdiction over criminal prosecution for 
violations of the federal securities laws. 
Prosecution may also be sought for per- 
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In its inquiry to determine violation of federal securities laws, the SEC’s investigatory power has been com- 


jury or obstruction of justice during the 
SEC investigation; 


(5) Civil injunction action seeking to 


enjoin future violations; in addition, 
ancillary relief is now routinely sought by 
the SEC which may include the appoint- 
ment of a receiver over the defendant's 
business and the recovery of profits or 
property obtained in violation of the 
securities laws; 

(6) Administrative proceedings before 
the SEC. 


Practice and Procedure of 
Investigations 

Investigations are conducted by the 
SEC’s regional offices and branch offices 
pursuant to the SEC’s Rules Relating to 
Investigations. 17 C.F.R. §203 (1983). 

Investigations are conducted in two 
parts: a preliminary and_ informal 
investigation during which the SEC staff 
interviews witnesses and may obtain 
signed statements; a formal investigation 
in which testimony under oath is taken 
from witnesses. 

In tne informal investigation no process 
is issued; no witnesses are sworn and no 
testimony is taken. Witnesses are inter- 
viewed by the investigators of the commis- 
sion who make notes and sometimes take 


notarized statements. In this informal 
stage neither the person who complains to 
the commission nor those complained of 
are apprised of the existence or scope of the 
investigation. If as a result of the informal 
inquiry the investigators obtain evidence 
that, in their opinion, indicates the 
presence of a violation of the securities 
laws, they will submit their information to 
the commission with the recommendation 
that a formal investigation be instituted. If 
the commission concurs on the decision, it 
will issue a formal order authorizing a 
formal investigation. 

The purpose of a formal investigation is 
to both determine whether there has beena 
violation of the law and to gather evidence 
as to the existence of violations. The 
formal order defines the scope of the 
inquiry by specifying which questions of 
fact and law are to be investigated. The 
formal order also designates the members 
of the commission staff who will be em- 
powered to conduct the proceedings, issue 
subpoenas, place witnesses under oath, 
and take testimony. The formal order is 
not served upon those under investigation. 
The rules do provide that any witnesses ina 
formal investigation may examine the 
order upon a request made to the commis- 
sion. As a rule no one outside the commis- 
sion is allowed to retain a copy of the 
formal order. 

A transcript is made of all testimony 
taken in the formal investigation. A person 
subpoenaed to appear in an SEC deposi- 
tion has the right to counsel. If a witness 
appears without counsel the officer in 
charge will instruct the witness of his right 
to counsel and the witness will be allowed 
to obtain counsel if he so desires before he 
is sworn in and examined. However, a 
witness cannot demand that the SEC 
furnish him with counsel. Boruski v. 
SEC,340 F.2d 991 (C.A. 2, 1965). 

The witness's right to counsel is limited 
to the following: counsel may advise the 
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witness before, during and after the exam- 
ination; counsel may ask his client ques- 
tions at the conclusion of the examination 
to clarify any of the answers given; and 
counsel may make summary notes during 
the examination solely for the use of his 
client. Counsel for the witness does not 
have the right to object to questions, to 
cross-examine any other witnesses or to be 
present when other witnesses are testify- 
ing. C.F.R. §203(b)(c); SEC v. 
Isbrandtsen, 245 F.Supp. 518 (S.D.N.Y., 
1965). 

The right to counsel in an informal in- 
vestigation is further limited by the “se- 
questration of witnesses” rule. All 
witnesses are sequestered during the exam- 
inations, and unless permitted in the dis- 
cretion of the officer in charge, no witness 
or counsel is permitted to be present during 
the examination of any other witnesses. 
The officer in charge has the power to 
exclude counsel from representing a 
particular witness if such representation 
would infringe on the sequestration rule. 
The rationale for the rule is to minimize the 
relaying of testimony from one witness to 
another witness. The sequestration rule 
has been upheld as not denying a witness 
the right of counsel of his choice so long as 
the rule is applied reasonably. SEC v. 
Higashi, 359 F.2d 550 (C.A. 9, 1966). A 
witness may obtain a copy of the transcript 
of his testimony. 

The commission has the power to issue 
subpoenas requiring sworn testimony and 
the production of books, records, and 
other documents which the commission 
deems relevant or material to the subject 
matter under inquiry. The subpoena power 
applies to both the parties named in the 
order of investigation as well as to third 
persons. 

To issue subpoenas the commission 
need not show violations or even probable 
violations of the securities laws. Mines & 
Metals Corp. v. SEC, 200 F.2d 317(C.A. 9, 
1952). The breadth of a subpoena duces 
tecum will not affect its validity so long as 
it indicates the subject matter of the 
inquiry and describes the document or 
other records so that they may be readily 
identified. SEC v. Vacuum Can Co., 157 
F.2d 530 (C.A. 7, 1946) cert. den. 330 U.S. 
820 (1947). The determination of the 
relevancy, materiality and the necessity of 
evidence and of the need of issuing the 
subpoena may be delegated to an employee 
of the commission. Wooley v. U.S., 97 
F.2d 258 (C.A. 9) cert. den. 305 U.S. 614 
(1938). While SEC subpoenas have been 
generally held not to violate the fourth 


amendment guarantee against unreason- that the SEC investigation was not being 
able search and seizure, there have been conducted in “good faith.” SEC v. ESM 
instances where they have been effectively Government Securities, 645 F.2d 310 
challenged on that ground. cf. Newfieldyv. (C.A. 5, 1981). 

Ryan, 91 F.2d 700 (C.A. 5) cert. den. 302 SEC investigations are subject to the 
U.S. 729 (1937); McMann v. SEC, 87 F.2d same testimonial and related privileges as 
377 (C.A. 2) cert. den. 301 U.S. 684(1937); are judicial proceedings. Mc Mann v. SEC, 
with SEC v. Bourbon Sales Corp. v.47 F. 87 F.2d 377 (C.A. 2, 1937) cert. den. sub. 
Supp. 70 (W.D. Ky. 1942). Courts may nom, McMann vy. Engle, 301 U.S. 684. 
also limit enforcement of an SEC _ Federal law, not state, governs the appli- 
subpoena when a showing has been made _ cability of privileges. The privileges that 
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are recognized by federal law are: the 
individual's fifth amendment right against 
self-incrimination, U.S. v. Guterma, 272 
F.2d 344 (C.A. 2, 1959); the corporate and 
individual right under the fourth 
amendment to be free from unreasonable 
search and seizure, Lagow v. U.S., 159 
F.2d 245 (C.A. 2, 1946), cert. den. 311 U.S. 
858; the attorney-client privilege, Garner v. 
Wolfinbarger, 433 F.2d 117(C.A. 5, 1970); 
and confidential communications between 
priest-penitent, doctor-patient and 
husband and wife. 

No privilege is recognized for 
“accountant-client,” Applications of 
Rashba, 271 F.Supp. 946(S.D.N.Y. 1967), 
“broker-customer,” McMann v. S.E.C. 87 
F.2d 377 (C.A. 2, 1937) cert. den. sub. 
nom., McMann v. Engle, 301 U.S. 684, 
and “banker-depositor,”’ Galbraith v. U.S. 
387 F.2d 617 (C.A. 10, 1968). 


Key Issues in Defending an 
Investigation 

In formulating the defense to an SEC 
investigation, counsel will usually have to 
deal with the following issues: 

1. What exposure does your client 
have? Counsel must attempt to ascertain 
quickly the nature and scope of the matter 
being investigated and determine what role 
the client had in the matter. An accurate 
understanding of the facts is essential in 
advising the client, and it is unwise to rely 


solely on the client’s version of the facts. 
Since no discovery is permitted of the 
SEC’s deposition testimony, documents, 
or other investigative material, counsel 
must conduct a thorough investigation as 
soon as possible. This investigation should 
include interviewing all potential witnesses 
and obtaining relevant documents. 

2. Whether to allow the client to testify. 
Counsel must usually contend with the 
client’s feeling that the invocation of his 
right not to testify will give him the 
appearance of wrongdoing and lessen the 
chances of the staff recommending no 
action to him. The decision whether to 
allow a client to testify must be made 
carefully since counsel—even after a 
diligent investigation—may not be aware 
of all of the facts that may incriminate the 
client. If the client elects to testify, he 
should be advised that each statement he 
makes will be checked by the staff and that 
giving the staff misleading or false infor- 
mation is far more damaging than not 
testifying. Unless counsel is convinced he 
knows all of the relevant facts and that his 
client is not guilty of any wrongdoing, it is 
wiser to advise the client not to testify in 
the investigation. 

3. Whether and how to comply with a 
records subpoena. A challenge to the SEC 
enforcement of the subpoena may be 
worthwhile even if it is not entirely success- 
ful since it may provide some information 
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as to the staff's investigation. If the election 
to comply is made, care must be taken that 
no privilege is waived in producing 
documents. 

4. Conflicts in representation. \n the 
event counsel is asked to represent more 
than one party in the investigation, e.g. an 
officer and the corporation, more than one 
employee or officer, counsel’s own ethics, 
as well as the commission’s sequestration 
rule, demand a careful analysis as to 
whether conflicts of interest may arise due 
to such multiple representation. 


Conclusion 
In the event the staff concludes that they 
will recommend enforcement action 


against your client, they will invite counsel 
to submit a statement to the commission, 
called a “Wells” submission outlining your 
client’s factual and legal position opposing 
any enforcement action against your 
client. While a “Wells” submission allows 
you to present to the commission your 
brief as to why no action should be taken as 
to your client, you should keep in mind 
that factual statements made in the 
submission might be admissible against 
your client under Federal Rule of Evidence 
801(d)(2)(C). 


Jeffrey Allen’ Tew practices in 
Miami. He specializes in trial prac- 
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Labor Law 


by Phillip J. Sheehe 


Courts have long applied common law 
agency principles when considering wheth- 
er a labor organization is liable for the 
action of its members.! Applying common 
law, courts have generally held that a labor 
organization will be held responsible for 
the acts of its agents when the agents act 
within the scope? of their authority.3 The 
mass action theory of liability, whereby a 
labor organization may be held liable for 
the mass action of its members, is one of 
the doctrines that has evolved as courts 
have attempted to apply agency principles 
to varying factual situations. Asa result of 
conflicting court decisions, the validity of 
this theory is now in question.$ 

The mass action theory first arose in 
1948 in United States v. International 
Union, 77 F.Supp. 563, 566-67 (D.C. Cir. 
1948), aff'd on other grounds, 177 F.2d 29 
(D.C. Cir. 1949), cert. denied, 338 U.S. 871 
(1949). In that case, a board of inquiry had 
determined that a nationwide work stop- 
page by several hundred thousand mine 
workers endangered the wellbeing of the 
nation. The miners refused to return to 
work even though a court issued a tempo- 
rary restraining order. The federal gov- 
ernment instituted an action for civil con- 
tempt against United Mine Workers 
President John L. Lewis contending that 
Lewis had induced the strike and, more 
specifically, that he had sent coded letters 
to the officers and members of the union 
which instructed the union members to 
strike. In defense, the union argued that 
the miners had left their jobs of their own 
volition and thus neither the union nor its 
officers could be held responsible. 

Enunciating the mass action theory for 
the first time, the court found the union 
and its officials liable for the simultaneous 
action of the union’s individual members 
stating: 

As long as a union is functioning as a union it 
must be held responsible for the mass action of 
its members. It is perfectly obvious not only in 
objective reasoning but because of experience 


The Mass Action Theory of Union Liability — 
Is It Still Valid After Carbon Fuel? 


It remains to be seen whether a majority of courts will interpret Carbon Fuel as having eliminated all utility of 
the mass action theory as a means of establishing union liability for union members’ concerted actions. 


that men don’t act collectively without leader- 
ship. The idea of suggesting that from 350,000 to 
450,000 men would all get the same idea at once, 
independently of leadership, and walk out of the 
mines, is of course simply ridiculous. 

[It is]a principle of law... that a union that is 
functioning must be held responsible for the 
mass action of its members. 


Id. at 566-67. 


The theory of mass action liability rec- 
ognized by the court in United States v. 
International Union has been embraced by 
numerous courts® in cases involving the 
simultaneous acts by significant numbers 
of employees. For example, the mass action 
theory was applied in Wagner Electric 
Corp. v. Local No. 1104,7 where 2,700 
union members failed to report to work; in 
Adley Express Co. v. Highway Truck 
Drivers Local 107.8 where all union mem- 
bers employed in a terminal left work; in 
United Textile Workers v. Newberry Mills, 
Inc.,2 where 450 employees in a spinning 
department failed to report to work; in 
Portland Web Pressmen’s Union v. Ore- 
gonian Publishing Co., where approxi- 
mately 120 union pressmen declined to 
report to work for various newspapers 
located in Portland, Oregon; and in United 
States v. Brotherhood of Railroad Train- 
men,"! where union railroad workers 
simultaneously absented themselves from 
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various transportation systems servicing 
Chicago, Illinois. 

The mass action theory is most often 
identified with the court’s statement in 
Eazor Express, Inc. v. International 
Brotherhood of Teamsters, 520 F.2d 951 
(3d Cir. 1975), cert. denied, 424 U.S. 935 
(1976), where the court explained: 


When all the members of a union employed 
by a given employer engage ina concerted strike 
not formally authorized by the union, as hap- 
pened here, many courts hold the union respon- 
sible on the theory that mass actions by union 
members must realistically be regarded as union 
action. The premi:e is that large groups of men 
do not act collectively without leadership and 
that a functioning union must be held responsi- 
ble for the mass action of its members. 


Id. at 963. 

It should be noted, however, that liabil- 
ity under the mass action theory has con- 
sistently been limited to an entity whose 
members actua'y acted in concert. The 
permissible evidentiary inference raised by 
the mass activity of significant numbers of 
union members — that such activity is 
obviously the result of a purposeful union 
leadership — is not nearly so evident when 
the inquiry centers on the role of the dis- 
trict or international unions in fomenting 
labor discord by one local union. As the 
court stated in United States Steel Corp. v. 
UM W, 534 F.2d 1063 (3d Cir. 1976): 


[t]he liability must be limited to the entity 
whose membership acts in concert. In most 
cases, as here, that entity will be the local union. 
Thus absent a showing of complicity on the part 
of the larger union entity —the District or Inter- 
national Union, for example — only the local 
can be held liable under the mass action theory. 


Id. at 1074. 


Question of Continued Validity 

The continued validity of the mass action 
theory has been questioned by some courts 
following the Supreme Court’s decision in 
Carbon Fuel Co. v. UMW, 444 U.S. 212 
(1979). In this case the employer, Carbon 
Fuel Co., owned several mines in West 
Virginia; the Carbon Fuel employees were 
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represented by the United Mine Workers. 
The pertinent collective bargaining agree- 
ment between the parties contained a broad 
arbitration clause but did not contain an 
express no-strike provision. After numer- 
ous work stoppages occurred at the mines, 
the employer brought suit against three 
local unions, their district union, and the 
international union for injunctive relief 
and damages. 

The court directed a verdict against the 


local unions based onan application of the 
mass action theory upon a finding that the 
entire local membership had walked off the 
job. With respect to the district and inter- 
national organizations, the court instructed 
the jury that the defendant unions had an 
obligation to take reasonable steps to 
return the striking workers to their jobs. 
The jury returned a verdict against both 
the international and the district unions, 
and an appeal was taken to the Fourth 
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Circuit Court of Appeals. 

The court of appeals vacated the judg- 
ments against the district and international 
unions but affirmed the judgment against 
the local unions, stating: 

In our opinion the “mass action” theory, 
properly applied, represents a sensible and 
pragmatic approach to this difficult problem in 
the area of labor relations. In view of the uncon- 
tradicted evidence that all of the members of the 
defendant Locals, including their officers, par- 
ticipated in the strikes, the theory was properly 
employed by the district court in placing respon- 
sibility upon the Locals. Accordingly, the judg- 
ments against the Locals growing out of these 
thirty-one work stoppages are affirmed. 
Carbon Fuel Co. v. UM W, 582 F.2d 1346, 
1349 (Sth Cir. 1978), aff'd, 444 U.S. 212 
(1979). 

The Supreme Court subsequently grant- 
ed certiorari. Explaining the application of 
common-law agency principles, Justice 
Brennan explained: 

Congress’ reason for adopting the common- 
law agency test, and applying to unions the 
common-law doctrine of respondeat superior, 
follows the lead of Mr. Chief Justice Taft in 
Coronado Coal Co. v. Mine Workers, 268 U.S. 
295, 304, 45 S.Ct. 551, 69 L.Ed. 963 (1925), that 
to find the union liable “it must be clearly shown 
... that what was done was done by their agents 
in accordance with their fundamental agreement 
of association. 


444 US. at 217. 

Affirming the Fourth Circuit’s decision, 
the Court concluded that the record was 
devoid of evidence that the district or in- 
ternational unions “instigated, supported, 
ratified, or encouraged any of the work 
stoppages.” /d. at 218. 

It is important to note that although it 
limited union liability arising out of work 
stoppages to those cases where common- 
law agency relationships can be established, 
the Carbon Fuel court made no reference 
to the mass action theory. 

While this specific issue has been liti- 
gated infrequently, at least five courts have 
considered the question whether Carbon 
Fuel eliminated the mass action theory of 
union liability.!2 In Lakeshore Motor 
Freight Co. v. International Brotherhood 
of Teamsters, 483 F.2d 1150 (W.D.Pa. 
1980), and Airco Speer Carbon-Graphite 
v. Local 502, 494 F.Supp. 872 (W.D.Pa. 
1980), the courts indicated that Carbon 
Fuel diffused the mass action theory of 
union liability. In Lakeshore Motor 
Freight Co., the court interpreted Carbon 
Fuel as limiting the issue to be resolved in 
suits brought under §301 of the Labor 
Management Relations Act to the ques- 
tion of “whether the [u]Jnion instigated, 
supported, ratified or encouraged the 
strike.” 483 F.Supp. at 1152. 

In Airco Speer a Pennsylvania District 
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Court adopted Lakeshore Motor Freight 
Co., stating: 

[W]e believe, contrary to the views of the 
parties, that Carbon Fuel precludes a finding of 
union liability under the mass action theory. We 
agree with Judge Teitelbaum of this District that 
the mass action theory does not survive Carbon 
Fuel, inasmuch as the Supreme Court has 
clearly defined the limits of union liability under 
Section 301. See Lakeshore Motor Freight Co. 
v. Teamsters, 483 F.Supp. 1150, 1153 n. 1. 
(W.D.Pa. 1980). Although review of the judg- 
ments against the local unions was not sought in 
the Supreme Court and the mass action theory 
was not discussed in the Opinion of the Court, 
Carbon Fuel limits the responsibility of unions 
for strikes in breach of contract to cases when 
the union may be found responsible according 
to the common-law rule of agency. We con- 
clude, therefore, that the mass action theory, a 
concept first articulated by Judge Goldsborough 
in United States v. U.M.W.A., 77 F.Supp. 563 
(D.C. 1948), cannot form the basis of recovery in 
this action. 


494 F.Supp. at 876.'3 

The courts in Lakeshore Motor Freight 
Co. and Airco Speer in concluding that 
spontaneous acts of all union members 
necessarily will no longer be presumed to 
arise from union direction, apparently re- 
lied on the language in Carbon Fuel where- 
in the Court held union liability required 
“[a clear showing]... that what was done 
was done by their agents in accordance 
with their fundamental agreement of asso- 
ciation.” 444 U.S. at 217 (1979). 


Valid Theory of Liability 

In contrast, two recent I Ith Circuit 
decisions, North River Energy Corp. v. 
UM W, 664 F.2d 1184 (11th Cir. 1981), and 
Alabama By-Products Corp. v. Local No. 
1881, 690 F.2d 831 (11th Cir. 1982), indicate 
that the mass action theory of liability is 
still valid in this circuit. In North River 
Energy Corp., the employer posted a notice 
that it would reserve the right to inspect 
employee lunch boxes, lockers, and auto- 
mobiles in order to reduce loss of company 
property. Subsequently approximately 450 
employees failed to report to work. The 
employer filed a suit for injunctive relief 
and damages under §301, and the court 
issued a temporary restraining order. After 
a nonjury trial, the court found the union 
liable for an unauthorized work stoppage 
and entered judgment in favor of the 
employer for $140,693. 

On appeal, the union argued that the 
lower court erred in finding the union lia- 
ble in light of the standards set forth in 
Carbon Fuel. Discussing the viability of 
the mass action theory of liability the court 
stated: 

In the principal cases holding the union liable 


under the mass action theory, a correlation 
existed between the actions of the union as an 
entity speaking and acting through its officers, 
and the conduct of its membership. Consolida- 
tion Coal Co., 500 F.Supp. at 77. For example, 
in Turnkey, where virtually the entire member- 
ship of the local was engaged in the organized 
and concerted boycott activity, evidence existed 
that a union agent arranged and conducted a 
meeting between the entire membership and a 
company representative at which the terms for 
ending the boycott were spelled out. The court 
concluded that such evidence supported a find- 
ing that the strike was conducted by the local as 


a functioning entity. 580 F.2d at 800. The union 
in Vulcan was also deemed to be functioning in 
its union capacity based on evidence that at no 
time during the pendency ofa union strike at one 
plant did union members at an adjacent plant 
report for work. The Third Circuit in Eazor 
Express also found that the union was function- 
ing as a union where striking members of one 
local appeared at the employer's terminal in 
another city and established a picket line which 
members of the local refused to cross. 


664 F.2d at 1194.14 


The court concluded that insufficient 
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evidence existed for the mass action theory 
of liability to apply to the defendant union, 
but affirmed on other grounds. 
Similarly, in Alabama By-Products 
Corp., the employer initiated an attend- 
ance control program which resulted ina 
work stoppage. Following legal action by 
the employers, the court issued a tempo- 
rary restraining order on the basis that the 
grievance was subject to arbitration proce- 
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dures, and ordered the miners to return to 
the job. When the employees failed to do 
so, union officials were held in civil con- 
tempt for continuing the work stoppage in 
violation of the court’s order. Upon the 
miner’s return to work, the parties agreed 
to continue the restraining order, but the 
employees engaged in yet another work 
stoppage. The court found the local union 
and its officers in contempt. 

On appeal, the 11th Circuit affirmed, 
finding the union liable for the mass action 
of its employees. It stated: 

The union . . . challenges the sufficiency of 
proof of active involvement of the union and its 
officials in supporting the strike. Although a 
union may not be responsible for an unautho- 
rized strike, United States Steel Corp. v. United 
Mine Workers, 519 F.2d 1249, 1253 (Sth Cir. 
1975), “[i]t is well established that as long as a 
union is functioning as a union it must be held 
responsible for the mass action of its members.” 
Id. In the present case, the union was function- 
ing as a union. The membership clearly decided 
not to return to work on the next available shift, 
and the decision was communicated to ABC[the 
employer] through a union official acting in his 
official capacity. The court’s determination that 
Local 1881 ratified the strike was supported by 
the evidence. (Citations omitted). 

690 F.2d at 833. 

Whether a majority of courts will inter- 
pret Carbon Fuel as having eliminated all 
utility of the mass action theory as a means 
of establishing union liability for concerted 
actions of union members remains to be 
seen. In light of the fact that the Supreme 
Court left undisturbed the trial court’s 
finding of local union liability under the 
mass action theory, such a broad interpre- 
tation of the Carbon Fuel decision would 
appear ill-reasoned and inappropriate. 
Moreover, the permissible evidentiary in- 
ference established by the mass action the- 
ory, that is, that when significant numbers 
of union members act in concert, such 
activities will be presumed to be the result 
of union directive, is well-reasoned and 
serves to further judicial efficiency and 
economy. The mass action theory of union 
liability should not be permitted to be so 

easily cast aside. BJ 


'See United States Steel Corp. v. UMW, 519 
F.2d 1249 (Sth Cir. 1975). 

2See Spelfogel. Wildcat Strikes and Minority 
Concerted Activity — Discipline, Damage Suits 
and Injunctions, 19 S.W. LEG. Founp. LABOR 
Law DEVELOPMENTS 157 (1973); Stewart & 
Townsend, Strike Violence: The Need for Fed- 
eral Injunctions, 114 U. Pa. L. Rev. 459 (1966); 
Cox, Some Aspects of the Labor Management 
Relations Act, 1947, Part 11,61 Harv. L. REv. 
274 (1948). 

3See Airco Speer Carbon-Graphite v. Local 
502, 479 F.Supp. 246, 255 (W.D.Pa. 1979), on 
remand, 494 F.Supp. 872 (W.D.Pa. 1980); Black 
Diamond Coal Mining Co. v. Local Union 


#8460, 597 F.2d 494, 495 (Sth Cir. 1979); United 
States Steel Corp. v. UMW, 519 F.2d 1249 (Sth 
Cir. 1975). In contrast, a labor organization is 
not responsible foran unauthorized strike which 
union officials endeavor to stop. See United 
States Steel Corp. v. UMW, 519 F.2d 1249, 1253 
(Sth Cir. 1975); Penn Packing Co., Inc. v. Amal- 
gamated Meatcutters Local 195, 497 F.2d 888 
(3rd Cir. 1974); Vulcan Materials Co. v. United 
Steelworkers, 430 F.2d 446, 457 (Sth Cir. 1970), 
cert. denied, 401 U.S. 963 (1971); Blue Diamond 
Coal Co. v. UMW, 436 F.2d 551 (6th Cir. 1970), 
cert. denied, 402 U.S. 930 (1970). 

4See also Gould, The Status of Unauthorized 
and “Wildcat” Strikes Under the National Labor 
Relations Act, 52 CORNELL L. Q. 672, 700-02 
(1967); Black Diamond Coal v. Local Union 
#8460, 597 F.2d 494, 495 (Sth Cir. 1979); Turn- 
key Constructors, Inc. v. Cement Masons Local 
Union #685, 580 F.2d 798, 800 (Sth Cir. 1978); 
Wagner Electric Corp. v. Local 1104, 496 F.2d 
954,956 (8th Cir. 1974); Vulcan Materials Co. v. 
United Steelworkers of America, 430 F.2d 446, 
455 (Sth Cir. 1970), cert. denied, 401 U.S. 963 
(1971); accord, Jim Walter Resources v. Inter- 
national Union, 609 F.2d 165, 169 n. 8 (Sth Cir. 
1980). 

5Compare, e.g., Lakeshore Motor Freight Co. 
v. Int'l Brotherhood of Teamsters, 483 F.Supp. 
1180(W.D.Pa. 1980) with Alabama By-Products 
Corp. v. Local No. 1881, 690 F.2d 831 (11th Cir. 
1982). 

6 E.g. Consolidation Coal Co. v. International 
Union, 500 F.Supp. 72, 75 (D. Utah 1980); 
Wagner Electric Corp. v. Local 1104, 496 F.2d 
954, 956 (8th Cir. 1974); Adley Express Co. v. 
Highway Truck Drivers Local No. 107, 349 
F.Supp. 436, 443 (E.D. Pa. 1972); United Tex- 
tile Workers v. Newberry Mills, Inc., 238 
F.Supp. 366, 373 (W.D. S.C. 1965); Portland 
Web Pressmen’s Union v. Oregonian Publishing 
Co., 188 F.Supp. 859, 866 (D. Or. 1960); aff'd on 
other grounds, 286 F.2d 4 (9th Cir. 1960), cert. 
denied, 366 U.S. 912 (1961); United States v. 
Brotherhood of Railroad Trainmen, 96 F.Supp. 
428, 431(N.D. Ill. 1951). But see Southern Ohio 
Coal Co. v. UMW, 551 F.2d 695, 701 (6th Cir. 
1977), cert. denied, 434 U.S. 876 (1977) (applica- 
tion of mass action theory refused by Court). 

7496 F.2d 954, 956 (8th Cir. 1974). 

8349 F.Supp. 436, 443 (E.D. Pa. 1972). 

9238 F.Supp. 366, 373 (W.D. S.C. 1965). 

188 F.Supp. 859, 866 (D. Or. 1960), aff'd on 
other grounds, 286 F.2d 4 (9th Cir. 1980), cert. 
denied, 366 U.S. 912 (1961). 

1196 F.Supp. 428, 431 (N.D. Ill. 1951). 

12See North River Energy Corp. v. UMW, 664 
F.2d 1184 (11th Cir. 1981); Alabama By-Products 
Corp. v. Local No. 1881, 690 F.2d 831 (11th Cir. 
1982); Airco Speer Carbon-Graphite v. Local 
502, 494 F.Supp. 872 (W.D.Pa. 1980); Lake- 
shore Motor Freight Co. v. International Bd. of 
Teamsters, 483 F.Supp. 1150 (W.D.Pa. 1980); 
Consolidation Coal Co. v. Local 1702, 683 F.2d 
827 (4th Cir. 1982). 

131t should be noted that in Consolidation 
Coal Co. v. Local 1702, 683 F.2d 827 (4th Cir. 
1982), the Fourth Circuit specifically refused to 
rule whether after Carbon Fuel the mass action 
theory exists in the Fourth Circuit. /d. at 832 
n. 6. 

Citing Turnkey Constructors, Inc. v. Cement 
Masons Local Union 685, 580 F.2d 798, 800 (Sth 
Cir. 1978); Vulcan Materials Co. v. United 
Steelworkers, 430 F.2d 446 (Sth Cir. 1970), cert. 
denied, 401 U.S. 963 (1971). 
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Real Property, Probate& Trust Law 


The New Time-Share Act” 


by Thomas A. Bell and Jerry E. Aron 


Substantial changes in the Florida Real Estate Time-Sharing Act were enacted by the 1983 Legislature. An 
examination of those amendments and comparison to pre-1983 law will be concluded in this second part ofa 


Escrow and Cancellation 

The heart of the protections provided 
purchasers within the 1983 amendments is 
contained in 721.08 and 721.10. While the 
amendments use some of the concepts 
from the prior statute, both sections have 
been substantially revised. They incorpo- 
rate methods of protection for purchasers 
both prior to and after closing and 
incorporate strict procedures for all trans- 
actions. 


Section 721.10as amended provides that 
all purchasers have a nonwaivable right to 
cancel their contracts. That right extends 
until midnight of the 10th calendar day 
following the later of either (a) the execu- 
tion date or (b) the date of last delivery to 
the purchaser of required documents. If a 
developer fails to provide all required 
documents, the cancellation period does 
not terminate until those documents are 
actually provided. While purchasers may 
execute documents in advance, no closing 
shall occur until the purchasers’ cancella- 
tion period has expired. Any attempt to 
obtain a waiver of the cancellation period 
is unlawful. Further, any premature 
closing is voidable at the option of the pur- 
chaser for a period of one year after the ex- 
piration of the cancellation period. Notice 
of cancellation is deemed given when post- 
marked if mailed or when transmitted 
from place of origin if telegraphed so long 
as the notice is actually received by the 
developer or escrow agent. It should be 
noted that the disclosure language con- 
tained in the contract requires notice to be 
given to the developer, not the escrow 
agent. 

The 1983 amendments also carry for- 
ward the right of cancellation in the event 
of unavailability of accommodations or 
facilities in a time-share license plan.%4 In 
that event, proportionate refunds must be 
given. In either type of cancellation, re- 
funds must be given within 20 days of the 
date of demand or within five days after 


two-part article. Part | was printed in the March issue. 


clearance of funds, whichever is later.%5 

During the 10-day cancellation period, 
100 percent of all funds or other property 
constituting the purchaser’s deposit must 
be held in escrow.%® The escrow account 
must be established prior to the filing of the 
public offering statement®’ and the escrow 
agreements providing the guidelines for 
release of funds must be approved by the 
Division of Florida Land Sales and Con- 
dominiums (“division”).%% The escrow 
agreement must contain language which 
authorizes releases of escrow funds only 
when certain conditions have been met.” 
Those conditions differ depending on 
whether there has been a cancellation, a de- 
fault, or a standard “closing.” In the event 
of the “closing,” the conditions are some- 
what different for time-share license plans 
than for time-share estate plans.!0 

If a cancellation occurs pursuant to 
721.10, the funds must be returned to the 
purchaser within the time limits previously 
discussed. If contract benefits have been 
received by the purchaser, the propor- 
tionate reduction of the deposit may be 
made. 

Release of funds from escrow in all cir- 
cumstances other than cancellation may 
only occur when (among other require- 
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ments) the developer has delivered an 
affidavit to the escrow agent. The impor- 
tance of the affidavit cannot be stressed too 
strongly. To release funds without an affi- 
davit cannot be stressed too strongly. To 
release funds without an affidavit where 
one is required will not only constitute a 
violation of Ch. 721, but may also subject 
the escrow agent and possibly the 
developer to criminal sanctions pursuant 
to 721.08(8). Further, a premature release 
of funds will almost certainly constitute a 
breach of the escrow agent’s fiduciary obli- 
gations to the purchasers. 

If a purchaser defaults, funds may be 
released from escrow upon presentation of 
the developer’s affidavit after the expira- 
tion of the 10-day cancellation period. 
That affidavit must state the following: 

1. A statement that the purchaser has 
defaulted and the developer has not; 

2. An explanation of the nature and 
date of the default; 

3. A recitation that the developer is 
entitled to the funds pursuant to the terms 
of the contract; and 

4. A statement that the developer has 
received no written notice of a dispute or 
claim to the funds from the purchaser.!° 

The escrow agent may then disburse the 
funds to the developer. 

In the majority of circumstances, escrow 
disbursements will be sought after the 
culmination of the purchase. In those cir- 
cumstances, other criteria must be met in 
addition to the affidavit. If the plan is one 
selling time-share licenses, the following 
must be delivered to the escrow agent: The 
affidavit; a certified copy of the recorded 
nondisturbance and notice to creditors 
instrument; and a memorandum of 
agreement.!4 

The affidavit must state that the follow- 
ing conditions have been met: Expiration 
of the cancellation period; completion of 
construction; closing; and execution and 
recordation of the nondisturbance and 
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notice to creditors instrument. 

The nondisburbance and notice to 
creditors instrument is a concept originally 
used in the rules of the Attorney General 
which governed time-share.'% The 1983 
amendments require its use in all time- 
share license plans and also those time- 
share estate plans utilizing an agreement 
for deed. The instrument must be executed 
by every person having an interest in or 
lien, mortgage, or other encumbrance on 


the accommodations or facilities. The 
instrument must provide that as long as the 
interest holder retains its interest, it will 
fully honor all nondefaulting purchasers’ 
rights in and to the plan. It further must 
contain language sufficient to put 
subsequent creditors on notice of the exist- 
ence of the plan and of purchasers’ rights 
therein. 

In addition to the language described 
above, the nondisturbance instrument 
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must also contain several other state- 
ments. The first is that it may be enforced 
by both the purchaser and the seller, so 
long as the party seeking enforcement is 
not in default of its obligations. The instru- 
ment must also state that it “shall be ef- 
fective as between the time-share 
purchaser and interest holder despite any 
rejection or cancellation of the contract 
between the time-share purchaser and 
developer during bankruptcy proceedings 
of the developer.”!°7 The clause was 
inserted in an attempt to avoid a scenario 
wherein the trustee in bankruptcy rejects 
the purchaser contracts, and _ the 
foreclosing mortgagee who has been 
successful in lifting the stay as to his action 
then seizes upon the rejection and takes the 
position that his obligations under the 
nondisturbance are cancelled since the 
purchasers’ contracts were “rejected.” The 
division has never accepted such argu- 
ments in the past and the new language 
should clarify the situation to the extent 
that it does not conflict with applicable 
bankruptcy statutes. It should be noted 
that in addition to delivery of the copy of 
the recorded nondisturbance instrument to 
the escrow agent, each purchaser shall be 
provided with a copy (where required) at 
the time of execution of the purchase 
contract. 

The memorandum of agreement referred 
to in 721.08 is “a written document in re- 
cordable form which includes the names of 
the purchaser and seller, a legal descrip- 
tion of the time-share property and time- 
share period and description of the type of 
time-share license sold. The 
conditions for release of escrow funds 
require that this document be irretrievably 
delivered for recording prior to any dis- 
bursement.!!° It serves to provide the same 
public notice of each purchaser's interest in 
the plan. 

The conditions for release of funds for 
time-share estate plans are similar to those 
required in time-share license plans. For 
time-share estate plans, the developer must 
deliver to the escrow agent, prior to dis- 
bursement of escrow funds, the affidavit; 
and if sold by agreement for deed, a certi- 
fied copy of the recorded nondisturbance 
and notice to creditors instrument.!"!! 

The affidavit must state that the follow- 
ing conditions have been met: Expiration 
of the cancellation period; completion of 
construction; and closing.!!2 

While no nondisturbance and notice to 
creditors instrument is required except for 
those plans selling by agreement for deed, 
joinder provisions in 718.104(3) provide 
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similar protections for condominium time- 
share estate plans. 

As previously noted, the premature 
release of funds without compliance with 
the required conditions is expressly 
prohibited. However, there is one category 
of plans for which the legislature saw fit to 
exempt the conditions to a small degree. 
Section 721.30(4) states: ‘“Time-share 
plans which were filed and approved by the 
division before July 1, 1983, may continue 
to rely on the provisions of §718.202 
relating to the use of sales or reservation 
deposits for construction purposes prior to 
closing.” As interpreted by the division, 
this subsection allows plans approved 
prior to July 1, 1983, to utilize all funds in 
excess of 10 percent of the purchase price 
for construction purposes, but only to the 
extent of those phases under construction 
as of July 1, 1983. In all other respects, 
those plans must comply with the 1983 
amendments. Those plans therefore must 
still comply with all other affidavit and 
escrow requirements. 

The 1983 amendments carry forward 
many of the provisions relating to 
alternative assurances. Thus, the director 
of the Division of Florida Land Sales and 
Condominiums (“director”) has specific 
discretionary authority to accept other 
assurances in lieu of deposits in escrow, 
such as a qualified surety bond or irrevo- 
cable letters of credit.!'3 The director has 
the additional authority to permit escrow 
deposits in out-of-state depositories 
should the statutes of other states so 
require."!44 The 1983 amendments also 
permit investment of escrow funds in 
government securities or government 
insured savings or time deposits. In such 
event, interest is paid to the party to whom 
the escrow funds are paid or as otherwise 
specified by contract.!!5 

Escrow agents are charged under the 
1983 amendments with maintaining their 
accounts in a manner reflecting the fidu- 
ciary relationship between the escrow 
agent and the purchaser. Escrow accounts 
must be under the direct supervision and 
control of the escrow agent.'!® The agent is 
required to maintain separate books and 
records for each time-share plan and those 
books and records must be maintained in 
accordance with good accounting 
practices.''7 The escrow agent must retain 
all affidavits delivered by developers for a 
period of five years.'!8 Finally, in the event 
of conflicting demands, the 1983 
amendments provide a procedure for arbi- 
tration or interpleader by the escrow 
agent.!!9 


The reservation agreement section was 
modified slightly under the 1983 amend- 
ments in order to conform those 
agreements to the new escrow procedure. 
Changes include (1) a requirement that the 
agreement be signed by the developer 
(rather than the previous seller and escrow 
agent);!'2° (2) a requirement that the escrow 
agent provide a receipt;!2! (3) a require- 
ment that upon execution of the purchase 
contract, funds are transferred and treated 
as a purchase price deposit under 721 .08;! 
(4) a requirement for direct supervision 
and control by the escrow agent;!?3 and (5) 
a requirement that interest be paid to the 
party receiving escrowed funds (with no 
provision allowing contractual  vari- 
ance).!24 

In addition to the more comprehensive 
purchaser remedies and enforcement 
penalties, the 1983 amendments stiffened 
the criminal penalties for escrow 
violations. For both reservation agree- 
ments and contracts to purchase, the 
statute now provides: “Any [developer], 
seller or escrow agent who intentionally 
fails to comply with the provisions of this 
section . . . is guilty of a felony of the third 
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degree. . . . The failure to establish an 
escrow account or to place funds therein as 
required in this section is prima facie 
evidence of an intentional and purposeful 
violation of this section.”!25 Further, 
895.02 (Florida’s RICO statute) was 
amended to include within the definition of 
“racketeering activity” any crime under the 
provisions of 721.08, 721.09 or 721.13.!2¢ 


Advertising and Promotional Programs 

In response to extensive problems in the 
methods employed in time-sharing adver- 
tising, the 1983 amendments devoted much 
attention to greater regulation of the 
methods employed in offering time-share 
periods for sale. The legislature trans- 
ferred jurisdiction for enforcement of 
sweepstake programs from the Attorney 
General's office to the division. Under the 
new structure, the division has jurisdic- 
tion over ai// time-share advertising with 
special statutory provisions applying to 
gift and prize promotional offers. 

The 1983 amendments broadened the 
list of material constituting advertising and 
included a list of certain materials which 
are not advertising materials. The 
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amended section added billboards and 
other signs, photographs, drawings, 
artist’s representations, paid publications 
relating to time-share plans and “any other 
promotional device or statement related to 
a time-share plan, including any prize and 
gift promotional offers. . . .“!27 Prize and 
gift promotional offers are specifically 
defined as “any advertising material 
wherein a prospective purchaser may 
receive goods or services other than the 
time-share plan itself, either free or at a 
discount, including, but not limited to, the 
use of any prize, gift, award, premium, or 
lodging or vacation certificate.”!28 Among 
those materials not considered advertising 
are: stockholder communications or other 
materials required to be delivered to a pur- 
chaser by a state or the Federal Govern- 
ment; any communication to previous con- 
tract vendees, so long as the communica- 
tion is not directed to the sale of additional 
periods; and audio, written or visual publi- 
cations relating to an exchange company 
or exchange program.!29 

All advertising material must now be 
filed by the developer with the division at 
least 10 days prior to use. In the event the 
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materials are not in compliance, they must 
be corrected. The 1983 amendments con- 
tain a list of additionally prohibited ad- 
vertising methods, such as advertising 
which: (1) misrepresents a fact or creates a 
false or misleading impression regarding 
the promotion of a time-share plan; (2) 
misrepresents the availability of the de- 
veloper’s resale or rental program; (3) pur- 
ports to limit an offer or inducement as to 
time or quantity unless the limitation is 
clearly stated; (4) implies exclusive use of a 
facility by purchasers when that is not the 
case; (5) purports to have resulted from a 
referral unless the name of the referral is 
available to the division; (6) misrepresents 
the source of the advertising as a 
governmental or official agency, credit 
bureau, bank or attorney if that is not the 
case; or (7) misrepresents the value of any 
gift prize or other award.'%° 

With one exception, all advertising 
material must contain a new simplified dis- 
closure in conspicuous type stating: “This 
Advertising Material Is Being Used for the 
Purpose of Soliciting Sales of Time-Share 
Periods.”'*' The exception applies to those 
plans involving a project which include 


sales of not only time-share periods but of 
other real estate, commodities and services 
as well. These may include whole unit 
condominiums, lot sales, home sales and 
rentals of resort accommodations.!3? How- 
ever, if the sale of time-share periods is the 
primary purpose of the advertising 
material, a modified disclosure must be 
used. That disclosure must state: “This 
Advertising Material Is Being Used for the 
Purpose of Soliciting the Sale of (Disclo- 
sure shall include time-share saies).” The 
amendment to 721.11 lists factors for the 
division to consider in making the “pri- 
mary purpose” determination. These fac- 
tors include the retail value of time-share 
periods compared to retail value of other 
products or services offered; and the 
amount of space devoted to the time-share 
portion of the project in the advertising 
materials as compared to the space de- 
voted to other portions of project.!33 
Prize and gift promotional offers have 
now been given their own section in the 
1983 amendments. There are two subcate- 
gories: those involving the element of 
chance and prize; and those where 
elements of both chance and prize are not 
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present. As with other advertising, all gift 
and prize promotional offers must be filed 
with the division at least 10 days prior to 
use.!44 If the promotion does not involve 
the elements of chance and prize, the filing 
fee is $100, while those plans where both 
elements are present must pay a $500 filing 


fee.435 Corrected additional material 
relating to the same offer does not require 
additional fees. It is anticipated that rules 
will clarify what facets of a program may 
be changed without incurring additional 
fees. Section 721.111(4) specifically states: 
“No advertising material related to a prize 
and gift promotional offer may be 
distributed unless it is filed first with the 
division with one item of each prize or gift, 


except cash, being made available for: 


inspection. . . .”!36 

The initial filing of gift and prize promo- 
tional offers with the division must include 
far more information than merely the 
materials themselves. The developer must 
also provide, where applicable: (1) name, 
address and telephone number of the sup- 
plier or manufacturer of the item; (2) 
manufacturer’s model number or other 
description of the item; (3) information on 
which the developer relied in determining 
the item’s verifiable retail value; (4) name, 
address and telephone number of the 
promotional entity responsible for 
operating the offer; (5) name and address 
of the Florida registered agent for pur- 
poses of service of process; (6) anticipated 
number of recipients of material; and (7) 
full disclosure of lodging and vacation 
certificate programs.!*7 

While the above information must 
accompany the initial filing, the 1983 
amendments have also required that 
certain information must be on each piece 
of the materials themselves. These include: 
(1) the conspicuous disclosure required on 
all advertising; (2) a description of the 
item, gift or prize; (3) the manufacturer’s 
suggested retail price of the item, gift or 
prize, or, if none is available, the verifiable 
retail value; (4) all rules, requirements and 
preconditions to be fulfilled to receive the 
item, gift or prize, including a statement of 
whether the purchaser is required to attend 
a sales presentation; (5) the date the offer 
expires; (6) any limitation on the number 
of items, gifts or prizes to be awarded; and 
(7) method of awarding items, gifts or 
prizes.138 

One other filing is required for gift and 
prize promotional offers. By March Ist of 
each year, developers must file with the 
division the following information for 
those prize and gift promotional offers 


used in the prior year: total number of 
items, gifts or prizes actually awarded; and 
names and addresses of all persons 
receiving items, gifts or prizes with a 
verifiable retail value exceeding $200 
(lodging and vacation certificates are 
exempt).'39 It should be noted that the 
statute mandates that the filings be done by 
the developer and that separate filings be 
done for each time-share plan and for each 
gift and prize promotional offer used.!4° 
While the division has indicated that it will 
accept filings from developers’ agents 
when the filing is accompanied by written 
authorization of agency by the developer, 
it will not accept filings from others, 
including marketers, unless such written 
authorization is provided. It is anticipated 
that rulemaking will assist developers in 
determining what constitutes a separate 
gift and prize promotional offer. 

Two other items concerning the use of 
gift and prize promotional offers are of 
importance. The first is contained in 
721.111(3) and provides that “Any prize, 
gift or other item offered pursuant to a 
prize and gift promotional offer must be 
delivered to the prospective purchaser on 
the day he appears to claim it, whether or 


not he purchases a time share-period.” No 
rain checks are permitted under the 
statute. The second area of importance is 
contained in 721.111(2) and states “No 
game promotion, such as a contest of 
chance, gift enterprise or sweepstakes, in 
which the elements of chance and prize are 
present may be used after January 1, 1985, 
in connection with the offering or sale of 
timeshare periods. . . .” While straight 
giveaways may continue thereafter, the 
popular “sweepstakes” type promotion 
will no longer be permitted in time-share 
promotions. 


Miscellaneous Amendments 

In addition to the substantial amend- 
ments made to Ch. 721 in the area of 
escrow, purchase contracts, public offer- 
ing statements and advertising, a number 
of amendments to miscellaneous sections 
will impact on the sales and operation of 
time-share plans. One of the most import- 
ant is contained in 721.056. This new 
section provides as follows: 


721.056 Supervisory duties of developer. 
Notwithstanding obligations placed upon any 
other persons by this chapter, it is the duty of the 
developer to supervise, manage, and control all 
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aspects of the offering of a time-share plan, 
including, but not limited to, promotion, ad- 
vertising, contracting, and closing. Any 
violation of this section which occurs during 
such offering activities shall be deemed to be a 
violation by the developer as wel! as by the 
person actually committing such violation. 

This section has the practical effect of 
placing the burden of full compliance on 
the developer’s shoulders. Further, while 
other parties may also be subject to 
enforcement proceedings, the developer 
will obviously become the focal point of 
those actions. 

Exchange companies are affected only 
slightly by the 1983 amendments. Defini- 
tions of “exchange company” and 
“exchange programs”! were added and 
certain language was added to 721.18 to 
encompass those companies involved in 
direct solicitation of owners rather than 
contractual agreements with developers. 
Exchange audit and explanatory disclo- 
sure materials must now be filed with the 
division by June 10th of each year and a 
new filing fee of $500 is now required.'42 
All other audio, written or visual materials 
must now be filed with the division within 
three days of use.'43 

Two amendments concerning manage- 
ment of the time-share plan are worthy of 
special note. The first concerns reservation 
of developer’s rights in a time-share plan. 
Section 721.19, applicable only to time- 
share estate plans, was added: 
no grant or reservation made by a declaration, 
lease, or other document, nor any contract made 
by the developer, managing entity, or owners’ 
association, which requires the owners’ associa- 
tion or unit owners to purchase or lease any por- 
tion of the time-share property shall be valid 
unless approved by a majority of the purchasers 
other than the developer, after more than 50 
percent of the time-share periods have been sold. 


This section will prohibit the inclusion in 
a declaration of clauses such as those 
which mandate the association to pur- 
chase a particular unit from the developer 
at turnover for a set price and on set terms 
unless the necessary unit owner's approval 
is obtained. 

The second amendment of importance 
concerning management is the inclusion of 
language allowing unit owners to petition 
for a receiver if the association fails to 
replace the managing entity.'44 The 
amendment substantially tracks the 
language contained in 718.1124. 

Section 721.15, Assessments for 
common expenses, was amended in two 
areas. The first amendment provides that 
no owner of a time-share period may be 
excused from common expenses unless all 
are excused. It further details the require- 
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ments wherein the developer may be 
excused from those payments in the event 
he has guaranteed the budget or guaran- 
teed the level of assessments by agreements 
with a majority of other owners.'45 The 
second area of amendment provides that 
assessments for time-share plans need not 
be made more frequently than annually.'4 

Certain amendments were made to 
721.17 to clarify further the requirements 
of the parties in a transfer of an interest in 
the accommodations or facilities of a plan. 
The section specifically exempts condo- 
minium and cooperative plans from its 
operation. The section places very 
stringent assumption obligations on the 
transferee of any interest of the developer. 
Moreover, the transferee is subject to the 
statutory obligations notwithstanding his 
failure to record or even enter into a docu- 
ment wherein he agrees to undertake those 
obligations. 

One section of the 1983 amendments 
was challenged in circuit court even prior 
to the effective date of the statute. Section 
721.20 was amended to require every seller 
to be a licensed real estate salesperson or 
broker as defined in 475.01. The section 
further prohibited sellers and developers 
from employing unlicensed salespersons. 
This latter provision had the effect of 
negating certain exemptions from registra- 
tion which were provided in Ch. 475. Ina 
final judgment issued by Judge Ben C. 
Willis, Second Judicial Circuit, the court 
held 721.20 to be unconstitutional based 
upon a denial of due process.'47 The 
judgment enjoined the division from 
further enforcing the section. The final 
judgment is being appealed. In the interim, 
the division has advised interested persons 
to look to Ch. 475 to determine when 
licensing is necessary. 

The last area of important change in the 
1983 amendments concerns regulation by 
the division. The most significant change 
in this area was the granting of rulemaking 
authority to the division.'4* Pursuant to 
that authority, the division enacted 
emergency rules following the effective 
date of the statute and is in the process of 
formulating permanent rules regarding 
escrow, filings and advertising.'4? 


Conclusion 

The 1983 amendments are extensive and 
complicated. Almost no area of time-share 
development is untouched. The power of 
the division has been expanded to enforce 
the amendments and promulgate rules. 
Only time will tell whether the amend- 
ments have the intended effect of protect- 
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138 Jd. §721.111(7). 

139 Jd, §721.111(8). 

140 Jd, §721.111(4). 

'41 Jd, §721.05(14) and (15). 

142 Jd. §721.18(2). 

Jd. §721.18(4). 

144 Jd. §721.14(2). 

145 Jd. §721.15(2). 

146 Jd, §721.15(6). 


'47Smith and Condoshare Group, Inc. v. 


Dep't. of Business Reg., Div. of Fla. Land Sales 
and Condo., No. 83-1833 (2d Cir. 1983). 


148 STAT. §721.26(6)(1983). 
'49 Copies of rules may be obtained by writing 
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Workers’ Compensation 


Handling Retaliatory Discharge Cases under 


the Workers’ Compensation Act. 
by Algia R. Cooper and R. John Westberry 


Florida has joined other states in affording more balance to the employment relationship through a 1979 


amendment to the Workers’ Compensation Act which creates a new cause of action for wrongful discharge by 


an employer. 


An employee works for an employer for a period 
of time. The employee’s work is satisfactory. 
The employee suffers a work-related injury. The 
injury is reported to the employer. The employee 
is told by a physician to take several days off be- 
cause of the injury. The employee receives a 
notice of termination because of absenteeism.! 

It is not known how often similar fact 
circumstances occur in the workplace in 
Florida, but it is clear they do occur. Prior 
to 1979, an employee would have abso- 
lutely no recourse against an employer for 
termination of his employment under the 
above circumstances. However, in 1979, 
the legislature passed a_ little-noticed 
amendment? to the Workers’ Compensa- 
tion Act that affords employees major re- 
lief for retaliatory action by an employer 
for exercising their rights under the 
workers’ compensation statute. 


Pre-1979 Law 

In Florida, the law was well-settled that 
an employee who worked without a con- 
tract of employment was terminable at 
will.3 Thus, prior to 1979, no cause of 
action was recognized for retaliatory dis- 
charge for claiming workers’ compensa- 
tion benefits. The rule was similar to that 
existing in several states.4 

The leading Florida case on the issue 
was Segal v. Arrow Industries Corp., 364 
So.2d 89 (Fla. 3d DCA 1978). In Segal, the 
Third District Court of Appeal dismissed a 
suit by an employee who alleged that he 
was discharged because he filed a claim for 
workers’ compensation benefits. The court 
affirmed the trial court’s dismissal of the 
complaint on the grounds that a private 
right of action for retaliatory discharge did 
not exist against an employer in Florida. 

In Segal, the court expressly refused to 
follow the State of Indiana, whose 


supreme court had judicially recognized a 
cause of action for discharging an employ- 
ee for claiming workers’ compensation 
benefits. In Frampton v. Central Indiana 
Gas Co., 297 N.E.2d 425 (1973), the court 


found that retaliatory discharge for filing 


workers’ compensation benefits was 
against the public policy of the state. The 
court stated: 

The better view is that anemployer.. . is not free 
to discharge an employee when the reason for 
discharge is an intention on the part of the em- 
ployer to contravene the public policy of this 
State.§ 


After Segal, one Florida court con- 
sidered a retaliatory nondischarge issue. In 
Sloane v. Southern Bell Telephone and 
Telegraph Co., 505 F.Supp. 1085 (S.D. 
Fla. 1981), an employee sued claiming that 
her employer retaliated against her by re- 
ducing her disability benefits because she 
filed a workers’ compensation claim. The 
issue presented in the case was “whether 
under Florida law reduction of disability 
payments in retaliation for filing for work- 
men’s compensation constitutes an inde- 
pendent tort or for which damages are re- 
coverable. . . The Sloane court refused 
to recognize a Frampton cause of action 
relying on the Sega/ decision, to reject 
Frampton was inapplicable, in any event, 
because it only applies to wrongful dis- 
charge. 


F.S. §440.205 
In 1979, the legislature enacted F.S. 
§440.205: 
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No employer shall discharge, threaten to dis- 
charge, intimidate, or coerce an employee by 
reason of such employee’s valid claim for com- 
pensation or attempt to claim compensation 
under the workers’ compensation law. 

By this statute, the Florida Legislature 
created a tort’ action for any retaliatory 
action taken against an employee for exer- 
cising rights under the workers’ compensa- 
tion law.® This provision indicates a clear 
intent that it is against the public policy of 
the state to take any retaliatory action 
because an employee seeks to exercise 
rights under the workers’ compensation 
law.’ 

The Florida statute is broader than 
similar statutes passed in other states." 

There is a four-part prohibition in the 
statute against retaliatory action by an 
employer. The employer is prohibited 
from (1) discharging, (2) threatening to dis- 
charge, (3) intimidating, or (4) coercing 
any employee because of such employee's 
valid claim for compensation, or attempt 
to claim workers’ compensation under the 
workers’ compensation law. 

In creating this new cause of action for 

wrongful discharge, Florida has joined 
other states in affording more balance to 
the employment relationship."! The rea- 
son for creating such a private cause of 
action has been succinctly stated: 
We cannot ignore the fact that in the business 
world, unscrupulous employers often intimidate 
employees to keep them from exercising their 
rights under the Worker's Compensation Act. 
An injured employee may well decide to suc- 
cumb to his employer's intimidation and drop 
the workers’ compensation claim if he has a 
family to feed or poor prospects for reemploy- 
ment elsewhere.!? 

Smith v. Piezo Technology, 427 So.2d 
182 (Fla. 1983), is the leading case inter- 
preting §440.205. In Smith, the employee 
was allegedly terminated “as a result of her 
attempts” to claim workers’ compensation 
benefits. The Supreme Court held that the 
statute created a statutory cause of action 
for a wrongful discharge in retaliation for 
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an employee's pursuit of a workers’ com- 
pensation claim. The court specifically 
disapproved of previous case law which 
precluded a cause of action for retaliatory 
discharge for pursuit of workers’ compen- 
sation benefits. 


Claim for Compensation 

A prerequisite to employer liability is 
that an employee must fall within the pro- 
tection of the statute. The statute pro- 
hibits retaliation “by reason of such em- 
ployee’s valid claim for compensation.” At 
first reading, the word “valid” would 
appear to imply that unless the underlying 
“claim” of compensation is meritorious, 
the employee has no cause of action. In 
other words, if the employer contests the 
employee's workers’ compensation claim, 
and prevails, the employee does not have a 
cause of action under the statute because 
the claim is not a “valid claim.” 

If this interpretation of the section of the 
statute is adopted, it will probably elimi- 
nate those claims where an employee was 
unable to prove the injury was job related. 
In fact, any denial of compensation would 
probably preclude a 440.205 action, even 
though the employer took retaliatory 


action and assumed the claim was valid. 
Although not at issue, in Piezo, the First 
District did not disagree with an order of 
the deputy commissioner which stated that 
“a violation of Section 440.205 is not predi- 
cated upon a showing that monetary bene- 
fits are due the injured workers.” 

This interpretation is consistent with a 
broad definition of the term “claim.” The 
word “claim” within the meaning of re- 
taliatory discharge statutes should be given 
a liberal interpretation. In Delano v. The 
City of South Portland, 405 So.2d 222 
(Fla. Ist DCA 1979), the court stated: 
“|. . our statutory obligation to construe 
the Act liberally in favor of the employee 
. . . demands that we construe the word 
‘claim’ in its broad sense as the equivalent 
of ‘right.”” 

The word “claim” under §440.205 should 
not be limited to asserting any claim for 
compensation or benefit under the statute 
but is analogous to asserting any “right” 
under the workers’ compensation law.'¢ 

In Florida, the courts have traditionally 
given the workers’ compensation statute a 
liberal interpretation. An interpretation 
that would equate the term “claim” with 
“right” would be consistent with the 
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remedial purposes of the statute. Such an 
interpretation would broaden the basis 
upon which an employee could sue for 
retaliatory action by an employer. 

In any event, the legislature may have 
anticipated this problem because the 
second part of the phrase “or attempts to 
claim compensation” does not require that 
the claim be a “valid” one. All that is re- 
quired is that there be an attempt to claim 
compensation. This language specifically 
creates a separate, independent right to 
sue, without regard to whether the under- 
lying claim is meritorious. 


Discharge 

The Florida Statutes prohibit a retalia- 
tory discharge. Retaliation by discharge is 
the typical manner in which a cause of 
action under the statute would arise.!” 


Threaten to Discharge 

Section 440.205 is unique from most 
other states in that it includes a threat to 
discharge as an element of the cause of ac- 
tion. An example would be an employer 
who suspends an employee, but does not 
terminate the employee services. The 
employee under this language would have 
a civil damage remedy against the 
employer notwithstanding the fact that he 
was not ultimately discharged. 


Intimidation or Coercion 

Intimidation or coercion is also a feature 
that is unique to the Florida statute. This | 
language prohibits conduct which falls 
short of a discharge or attempt to 
discharge. Intimidation and coercion may 
take various forms and would probably 
cover employer actions where an employee 
is simply harassed by an employer for exer- 
cising rights under the statute. Other 
examples of coercion and intimidation 
might be loss of pay, change of work 
schedule, change of job status or job 
assignment, assignment of additional 
duties, and, for example, loss of disability 
benefits, contrary to the S/vane decision. 


Employee Burden of Proof 

In retaliatory discharge cases, there is 
usually no direct evidence'® that an 
employee was discharged because hé exer- 
cised his rights under the workers’ compen- 
sation statute. The employee will be left to 
prove that he was impermissibly penalized 
because he exercised his right to file a com- 
pensation claim. This proof would 
probably be based only on reasonable in- 
ferences to be drawn from indirect or 
circumstantial evidence.!® 


In Axel, at 1077, it was stated: 
[e]mployers are vested with considerable discre- 
tion in the hiring and firing of their employees so 
as to maintain an efficient and productive work 
force, and the visible manifestations of even a 
most improperly motivated discharge may be 
difficult to sort out from a nonretaliatory exer- 
cise of this discretion. 

It is not necessary that the conduct 
prohibited under the statute be the sole 
reason for the adverse actions, but only 
that it is the “but for” cause of the action. 
In Axel, the court wrote that the deter- 
minative question is “. . . whether but for 
the animus which the claimant insists the 
pressing of her compensation claim in- 
duced,” she would have been dismissed.?° 

Critical evidence necessary to show a 
violation of §440.205 will be in the posses- 
sion of the employer. The personnei 
records maintained by the employer are 
particularly important. Discovery of how 
the employer's personnel function operates 
will be critical in showing retaliatory 
motive. A departure standard 
personnel procedures in the case of the pro- 
tected employee could be significant. For 
example, a “change in attitude” regarding 
the employee’s job performance following 
the work-related injury is important.?! 

In Axel, the court found that filling an 
excellent employee’s personnel record with 
adverse material was evidence of retalia- 
tion since the negative comments were 
made after the injury occurred. Further, 
the court found it significant that all con- 
versations with the employee were 
documented following notice of the 
injury.22 

Further it is important to determine the 
existence of personal involvement by a 
higher level management employee not 
usually involved in day-to-day personnel 
matters. Finally, comparison of the dis- 
ciplinary and medical records of other em- 
ployees discharged, and those not dis- 
charged will often reveal critical evidence 
as to the employer's real motive for the ac- 
tion taken. For example, if the employer 
maintains that the reason for the 
employee’s discharge was absenteeism, 
then evidence that other employees with a 
similar number of absences, or more 
absences, have not been discharged would 
support the employees’ assertion that the 
exercise of rights under the statute was the 
real reason for the employer's action.?3 

In these cases employers will undoubt- 
edly be able to articulate legitimate reasons 
for the adverse action taken against the 
employee. However, the employee is en- 
titled to present evidence that the asserted 
reason is not the real reason for the ad- 


verse action, but a pretext. For example, in 
Axel, the employer stated that the 
employee was fired because she changed 
her hairstyle and dress, and her changed 
appearance affected business. The court 
held that these reasons were “pretextual” 
because the employee rarely came into 
contact with clients. Therefore, it was more 
likely that the employer was searching for 
an excuse to terminate the employee.?4 


Damages 

Plaintiffs in retaliatory discharge cases 
are entitled to compensatory damages. 
Such damages include lost wages?5 and 
emotional and mental distress.26 Punitive 
damages?’ and any other damages that 
proximately flow from the wrong are also 
awardable.?8 


Employer Defenses 

Employers still retain their traditional 
prerogative to terminate employees for any 
reason.” It would appear that employees 
do not have immunity from discharge 
under the statute solely because they suffer 
a work-related injury and are physically 
unable to perform job responsibilities. An 
employer can terminate an employee if the 
employee is unable to perform the job. 
However, the employer must be cautious 
of action taken immediately following a 
work-related injury or immediately upon 
the employee's return to work after suffer- 
ing a work-related injury. The employer 
may be violating §440.205 if he has not 
terminated employees who have suffered 
nonwork related injuries or who have been 
unable to perform their duties because of 
sickness. If there is evidence of disparate 
treatment between protected employees, 
(that is, those suffering work-related 
injuries), and those who are not protected, 
the employer’s real motive may be 
retaliatory and in violation of the statute. 

Section 440.205 prohibits retaliation 
because the employee seeks benefits or 
compensation under the statute. Thus, the 
primary employer defense under the 
statute will be that the employee was 
discharged or penalized because of 
legitimate business reasons. Prior to the 
statute, employers did not have to explain 
their decisions terminating or penalizing 
employees. The statute will, in effect, 
require employers to explain the basis of 
their employment decisions.” This is not 
really an onerous burden, as employers 
usually have legitimate reasons to 
terminate, demote, discipline or otherwise 
take any action against employees which 
adversely affect their employment status. 
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The recognition of a private right of 
action for taking retaliatory actions 
against employees for exercising their 
rights under the Workers’ Compensation 
Act will require employers to reassess their 
employment practices to ensure that 
through inadvertence, neglect or oversight 
they do not fall victim to liability under the 
statute. It is assumed that most employers 
would not deliberately retaliate against an 
employee for exercising rights under the 
workers’ compensation statute. 

The following precautions are helpful. 
Employers should not discourage 
employees from filing workers’ compen- 
sation claims. In fact, evidence of employ- 
er efforts to encourage filing workers’ com- 
pensation claims, following a work-related 
injury, would be probative on whether a 
violation of the statute has occurred. 
Secondly, employers should carefully 
document inadequacies in an employee’s 
work performance, particularly where they 
are of a nature that might later be used to 
justify termination or other disciplinary 
action. Third, employers should monitor 
their employment policies and practices to 
ensure that employees receive similar dis- 
ciplinary acticn for offenses of the same or 
comparable gravity. 

Equal treatment of noninjured 
employees is the key to a valid defense 
under the statute. For example, employers 
may find themselves in jeopardy when an 
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employee who files a claim for workers’ 
compensation is dismissed for poor job 
performance, while an uninjured employee 
whose job performance is of the same 
quality or worse is retained. Fourth, 
employers should make supervisory 
employees aware of the protection against 
retaliation, so that they are not faced with 
cases where employees are told they will be 
penalized if they continue to pursue their 
workers’ compensation claim. 


Conclusion 

Employers will not welcome this law 
with open arms. Of course, with the 
existence of F.S. §57.105,3! employees will 
be deterred from filing frivolous suits.32 On 
the other hand, §440.205 provides a 
necessary remedy for employees whose 
employment status is adversely affected by 
the mere exercise of their rights under the 
workers’ compensation law. BJ 


' These are the basic facts in Chavis v. Daniel 
Construction Company, Case No. 81-4176-CA- 
01, Division “E,” September 3, 1982, of which 
the authors were co-counsel, which resulted in 
an award of $13,100 compensatory and $10,000 
punitive damages; this is the first known jury 
verdict under FLA. Stat. §440.205. 

> See Fla. Laws §440.205, Ch. 79-40. 

3Segal v. Arrow Industries Corp., 364 So.2d 
89 (Fla. 3d D.C.A. 1978); Demarco v. Publix 
Supermarkets, Inc., 360 So.2d 134 (Fla. 3d 
D.C.A. 1978); Catalina v. Eastern Airlines, 381 
So.2d 265 (Fla. 3d D.C.A. 1980). See also 
Muller v. Stromberg Carlson Corporation, 427 
So.2d 266 (Fla. 2d D.C.A. 1983); Hamlen v. 
Fairchild Industries, 413 So.2d 800 (Fla. Ist 
D.C.A. 1982); Zelda v. Delta Airlines, 423 So.2d 
945 (Fla. 3d D.C.A. 1982). See generally Note, 
Employment At Will: A Proposal To Adopt the 
Public Policy Exception in Florida, B4 
U.FLa.L.REv. 614 (1983). 

*Sloane v. Southern Bell Telephone & Tele- 
graph Co., 505 F. Supp. (S.D. Fla. 1981); Green 
v. Armerda Hess Corp., 612 F.2d 212 (Sth Cir., 
1980): Christy v. Petrus, 295 S.W.2d 122(1956): 
Monge v. Beebe Rubber Co., 316 A.2d 519 
(1974); Parver v. City of Azusa, 148 Cal. Rptr. 


689, 693 (1980). See generally 51 Miss.L.J. 575° 


(1981); Silzer, S.A., Retaliatory Discharge of 
Employees Covered by a Collective Bargaining 
Agreement, 70 I11.B.J. 164 (1981); McGarry, 
S.J. Retaliatory Terminations in Workmen's 
Compensation Cases, 44 TEx.B.J. 617 (1981); 58 
N.C.L.REV. 629 (1980); (1979); 
12 JOHN MARSHALL 659 (1979); 15 WAKE 


Forest L. Rev. 139 (1979); 4 Tex. TECH.L.REV. 
387 (1973): Smith v. Atlas Off-Shore Boat 
Service, Inc., 653 F.2d 1057 (Sth Cir. 1981). 

‘Frampton v. Central Indiana Gas Co., 297 
N.E.2d 425 (1973). 

at 153. 

7]t should be noted here that the cause of 
action recognized in Smith is clearly a tort. See 
32 Fia. Jur. Torts §2 (1960) as supp. (1983). 
Courts have long recognized wrongful discharge 
as a tort. May v. Stratton, 183 So.2d 43 (Fla. Ist 
D.C.A. 1966); Chipley v. Atkinson, | So. 934 
(1887). 

*Three other circuit courts, all in the First 
Judicial Circuit have recognized a cause of 
action. Chavis v. Daniel Construction Co., 
Chief Judge M.C. Blanchard. Case No. 81-4176; 
Miller v. Godfather’s Pizza, Judge A.B. 
Gordon, Case No. 82-4145; Weaver v. Alabama 
Food Cooperative, Judge G.E. Lowrey, Case 
No. 82-C-874. 

%Axel v. Duffy Mott Co., Inc., 389 N.E.2d 
1075 (Ct. App. N.Y. 1979). 

'0 See generally footnote 4. 

''See generally LARSON. 
COMPENSATION, §68.36 (1982). 

'2 Leach v. Tauhoff Grain Co., 366 N.E.2d at 
1140 (1977). 

Prior to Smith there was confusion in the 
district courts as to whether the statute created a 
cause of action. See Piezo Technology v. Smith, 
413 So.2d 121 (Fla. Ist D.C.A. 1982); Southern 
Freightways v. Reed, 416 So.2d 26 (Fla. Ist 
D.C.A. 1982); Seacoast Building Supply v. 
Jackson, 419 So.2d 379 (Fla. Ist D.C.A. 1982). 

'4Piezo Technology v. Smith, 413 So.2d at 
122 (Fla. Ist D.C.A. 1982). 

'S Delano v. The City of South Portland, 405 
So.2d at 223 (Fla. Ist D.C.A. 1979). 

'6 Jd. at 226, 227. See Workers’ Compensation 
Retaliatory Discharge—The Legislative Re- 
sponse to Dockory v. Lampart Table Co., 58 
N.C.L.REV. 629, 640-642 (1980). 

'7Smith v. Atlas Offshore Boat Service, Inc., 
653 F.2d 1057 (Sth Cir. 1981). 

'* Because there will rarely be direct evidence 
of retaliation, employers will no doubt press to 
have these cases resolved on summary 
judgment. However, very few of these cases 
would be appropriate for summary judgment 
because they will always involve the ques- 
tions of intent and motivation. Connel v. 
Sledge, 306 So.2d 194 (Fla. Ist D.C.A. 1974); 
Manucy v. Manucy, 361 So.2d 478 (Fla. Ist 
D.C.A. 1978). 

'9Generally, the critical question in the cases 
is whether the employer's stated reasons for the 
employee's termination is. pretext—a mask to 
hide the impermissible reason. See Seacoast 
Building Supply v. Jackson, 419 So.2d 379, 381 
(Fla. Ist D.C.A. 1982). Federal cases involving 
employment discrimination are helpful in 
determining the type of evidence necessary to 
show pretext. See generally Texas Department 
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of Community Affairs v. Burdine, 67 L.Ed. 207 
(1981). 

Axel v. Duffy Mott Co.. Inc., 389 So.2d at 
1078 (Ct. App. N.Y. 1979). 

"1d. 

dd. 

237d. See also LARSON. 
COMPENSATION §68.36(c) (1982). 

*4Axel v. Duffy Mott Co., Inc., 389 So.2d at 
1078 (Ct. App. N.Y. 1979). 

*5Mays v. Stratton, 183 So.2d 43 (Fla. Ist 
D.C.A. 1966); Chipley v. Atkinson, | So. 934 
(1887). Defendant may deduct from any 
backpay award earnings since his discharge. 
Cobb v. Brautigan, 239 So.2d 125 (Fla. Ist 
D.C.A. 1920). Mitigating damages is an 
affirmative which must be affirmatively pled, 
and the employer must prove by a prepon- 
derance of the evidence. Juvenile Diabetes 
Research Foundation v. Berman, 370 So.2d 33 
(Fla. 3d D.C.A. 1979). Reasonable and 
necessary expenses in searching for other 
employment are also compensable. National 
Service Industries, Inc. v. Mallory, 266 So.2d 
370 (Fla. 4th D.C.A. 1972). 


2>Damages for mental anguish are only 
awardable if the defendant acted with such 
malice that punitive damages are justified. 
Woodman v. Denver, 367 So.2d 1061 (Fla. Ist 
D.C.A. 1979); Stetz v. American Casualty Co., 
368 So.2d 912 (Fla. 3d D.C.A. 1979); Ford 
Motor Credit Co. v. Sheehan, 373 So.2d 956 
(Fla. Ist D.C.A. 1979). 


27Mays v. Stratton, 183 So.2d 43 (Fla. 
Ist D.C.A. 1966). Punitive damages are 
awardable similar to prevailing case law ap- 
plicable to other tort actions. Rinaldi v. Aaron, 
314 So.2d 762 (Fla. 1975); Alexander v. 
Alterman Transport Lines, Inc., 387 So.2d 422 
(Fla. Ist D.C.A. 1980); St. Regis Paper Co. v. 
Watson, 409 So.2d 75 (Fla. Ist D.C.A. 1982); 
Chavis v. Daniel Construction Co., Chief Judge 
Blanchard, Case No. 81-4176. 

2817 Fia. Jur. 2d Damages §11 (1980). See 
generally, 2 Fia. JuR. 2d Agency and Employ- 
ment, §§132-137 (1977). 

"See footnote 3. See generally LARSON, 
WORKMEN'S COMPENSATION. §68.36(d)( 1982). 

"An excellent case discussing the types of 
evidence necessary to support a meritorious 
defense in retaliatory discharge cases in Axel v. 
Duffy Mott Co., Inc., 389 N.E.2d 1075 (1979); 
see also Spurlock, Proscribing Retaliation 
Under Title VII, 8 IND.L.REV. 453, 476-7 (1979). 
See also Cahoon, Defendant's Tactics in 
Employment Discrimination Suits, LAVIGATION, 
vol. 2, p. 27, (1979). 

3!This statute provides for the award of 
attorneys’ fees against litigants bringing 
frivolous lawsuits. 

The appropriate statute of limitation for a 
claim under §440.205 would appear to be the 
four-year period provided for §95.11(f) (statu- 
tory liability) or §95.11(n) (an action for statu- 
tory penalty or forfeiture). See Nevels v. Wilson 
423 F.2d 691 (Sth Cir. 1970). There is some 
suggestion that the appropriate statute of 
limitation in a wrongful discharge case is the 
one-year provision of §95.11(7)(b), pertaining to 
damages or penalties involving wages. 
Metropolitan Dade County v. Peterson, 311 
$o.2d 119 (Fla. 3d D.C.A. 1975). In an 
abundance of caution claimants should bring 
the claim within the one-year limitation period, 
until this issue is settled by the courts. 
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Labor Relations in the Health Care Industry 


by John-Edward Alley 


This second part of a two-part article that was begun in the March issue concludes a discussion on how the 
health care provider can manage employee job dissatisfaction through methods of communication. 


Part Il 


In Part I, the author discussed certain 
steps that a health care provider may take, 
within the bounds of the National Labor 
Relations Act and the Public Employees 
Relations Act, to help counter symptoms 
of job dissatisfaction such as work stop- 
pages, unionization, and other legally pro- 
tected activity. As the Journal was going to 
press, the editors received a communica- 
tion from the author noting a reversal by 
the NLRB of its policies concerning secur- 
ity rules, which was the final subject ad- 
dressed in Part I. Accordingly, that topic, 
as updated, will begin Part II. It will be 
followed by a discussion of the importance 
of a communication program in the early 
detection of job dissatisfaction which may 
effectively prevent the symptoms of its 
later stages. 


Security Rules 

There are basically three types of security 
rules—no solicitation/no distribution 
rules, no trespass rules and no loitering 
rules. Health care providers have been 
granted somewhat more leeway in these 
rules’ enforcement than have most other 
employers. 
e No Solicitation/ No Distribution Rules 

Health care industry employers, in addi- 
tion to being able to prohibit employees 
from engaging in solicitations during 
“working time,”?! are also able lawfully to 
prohibit employees from engaging in solici- 
tation and distribution at a// times in 
immediate patient care areas. The Labor 
Board has also recently recognized certain 
exceptions to the no solicitation/no dis- 
tribution rule which are of particular rele- 
vance to health care providers.?? The Labor 
Board has been more lenient in permitting 
exceptions to a health care facility’s no 
solicitation/no distribution rule where a 
benefit derives to the institution, such as 
for United Fund solicitations, blood bank 
drives, etc.23 


e No Trespass Rules 

A no trespass rule is a no solicitation/ no 
distribution rule applicable to non- 
employees which prohibits them from 
coming on the employer’s property for 
soliciting and distributing. In /nter- 
community Hospital, 255 NLRB 468 
(1981), the hospital had a rule prohibiting 
outsiders from distributing literature or 
soliciting at the hospital at any time. The 
union argued that its representatives had a 
right to enter the hospital to solicit 
employees and instructed them todo so. In 
the past, the only outsiders who had been 
permitted to solicit in the hospital were 
those engaged in activities which benefited 
the hospital, such as the United Fund, 
charities, hospital guilds and _philan- 
thropies, Girl Scout projects for the hospi- 
tal’s benefit, drug salespersons and in- 
house training representatives. 

The employer had routinely in- 
structed its staff to question outsiders and 
had consistently taken action to enforce its 
rules and establish that in the past, it had 
denied access to persons selling meat, hand- 
bags, knives, and persons soliciting on 
behalf of religious organizations. The 
Labor Board held that since the union had 
other reasonable means of communicating 
with employees, the hospital’s prohibition 


of nonemployees entering the facility was 
lawful. 
e No Loitering Rules 

A no loitering rule prohibits employees 
who are not working from coming on the 
employer’s premises prior to the start of 
their shift or remaining on the premises 
after the shift is over. In Intercommunity 
Hospital, the hospital also had a rule which 
prohibited employees from loitering. How- 
ever, the hospital permitted off-duty em- 
ployees to visit friends or relatives who 
were patients and to return to the work- 
place on official business with the hospital. 

The Labor Board held that the rule did 
not, on its face, prohibit access to employees 
for all purposes and was therefore unlaw- 
ful. The Labor Board also pointed out that 
employees had been permitted to remain in 
the hospital after work while waiting for 
rides or with car pools. However, the con- 
tinuing validity of this case has been put in 
some doubt by subsequent Board decisions 
and advice memoranda and it may well be 
that the “new” Labor Board would uphold 
such a rule under similar circumstances. 


Communication 

The best of security rules and their 
uniform enforcement will not, by them- 
selves, prevent the unionization of health 
care facilities. Rather, health care pro- 
viders must meet the challenging task of 
providing effective communication among 
staff, patients, and physicians, particularly 
physicians with staff privileges rather than 
staff physicians who may be viewed as part 
of the “management.” The administration 
must recognize the peculiar roles which 
each of these constituent groups serves and 
the way in which they must interrelate in 
order to make the health care provider 
functionas an effective team. If this can be 
done, the health care institution, patient, 
and those who work within it will benefit. 

The administration must work toward 
establishing effective upward, downward, 
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and lateral communication among profes- 
sionals and staff who often feel there is not 
adequate time within any one 24-hour 
period to administer quality care, much 
less allow for the bells and whistles of effec- 
tive communication. The professional and 
lay staffs must learn to listen not only to 
their supervisors and members of the other 
staffs but also to their fellow employees. 
There are many barriers to communica- 
tion which must be overcome, including 


the “authoritarian” climate which exists in 
some health care institutions of doctors 
vis-a-vis administration, doctors vis-a-vis 
staff, and administration vis-a-vis staff. 
Other barriers include lack of an effective 
policy which supports and promotes com- 
munication. Moreover, timid or indiffer- 
ent management will scuttle the best of 
policies. Decentralization in larger health 
care providers may create a framework for 
differing commitments to communication. 
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Often, the responsibilities and the authori- 
ties of the various principals involved in 
the process of communication are not 
clearly established and announced. All too 
frequently, there are too many levels or 
echelons of management which slow 
communication; there are too many points 
along the chain in which facts may get lost 
or changed. On the opposite end of the 
scale is the possible overloading of 
management personnel, so that they find 
themselves in constant meetings with no 
time to solve problems. The emphasis on 
consultative and participatory manage- 
ment in recent years has created a “mind 
set” in favor of meetings. While meetings 
are good, they do not, in and of themselves, 
solve anything. There must be adequate 
time to implement the policies and pro- 
cedures resulting from the meetings. 

Other factors which must be considered 
are individual jealousies, fears, and preju- 
dices. Because of the tremendous diver- 
gences and socio-economic levels among 
persons employed by health care pro- 
viders, we often fail to recognize and 
understand the real interest of the various 
groups. Simply because something appeals 
to one socio-economic level does not neces- 
sarily mean that it will be equally applica- 
ble and appreciated by another level. 

One important factor in using any com- 
munication method as part of an overall 
strategy of avoiding unionization is: Do it 
now. Strange as it may seem, the Labor 
Board has repeatedly found it unlawful for 
an employer to institute new employee 
communication channels in response to a 
union organizing drive, when the employer 
implements the new procedure to attempt 
to dissuade employees from voting for the 
union, or when the employer attempts to 
convince employees that it is now willing to 
listen to their complaints and promises to 
correct them.?4 Under the right circum- 
stances, it may constitute an unfair labor 
practice for an administrator to tell workers 
that he is interested in identifying and solv- 
ing employee problems.?5 

In order for a communication system to 
face the least risk of constituting an unfair 
labor practice, it should be organized and 
into effect well before any organizing activ- 
ity actually takes place. Obviously, if such 
a system is in effect to begin with, it will not 
only alert the health care provider to em- 
ployee dissatisfaction at the earliest possi- 
ble time, but will also help the provider 
deal with it before it leads to unionization 
activity. While it is easy to point to the 
stumbling blocks to communication within 
a health care institution, it is somewhat 


| 


more difficult to point to solutions; how- 


ever, the following approaches are 
suggested. 


Sensing Sessions 

The administration should consider the 
implementation of sensing sessions or 
group grievance meetings. These meetings 
are held in groups of eight to 15, initially on 
a departmental basis and later on an inter- 
departmental basis. The meetings are run 
by a member of top management, so that 
the employees have an opportunity to 
bring their concerns directly to the atten- 
tion of the highest level of the administra- 
tion. No intermediate levels of supervision 
are present in order to eliminate any possi- 
ble intimidation of those present. How- 
ever, top management must meet with the 
supervisors who will be participating in the 
sensing meetings, both before and after the 
meeting, in order to learn what problems 
they are likely to hear, as well as to discuss 
the implementation of the solution to those 
problems after the meetings. In addition, 
top management should solicit problems 
which intermediate levels of supervision 
may be having with the employees, so that 
these can be discussed at the sensing meet- 
ings. Often, the employees see the same 
problems that management does, but from 
a different perspective. They often will 
have the answers to those problems, but 
simply have never been asked for their 
views. 

The member of top management who is 
conducting the meeting should start by 
discussing problems which the health care 
provider is experiencing and which the 
employees can help control, such as tardi- 
ness, absenteeism, cleanliness, etc. Notes 
should be taken, but nothing should be 
remedied, regardless of how clear it is that 
a remedy is called for; to do so would 
undermine the intermediate levels of super- 
vision. If handled properly, the taking of 
notes will encourage other employees to 
speak out rather than to “clam up.” The 
individual conducting the meeting, at the 
first good suggestion or comment, should 
state that the suggestion or idea is a good 
one and ask if the employees mind if notes 
are made to make certain nothing is for- 
gotten. This gives the employee recog- 
nition and will likely result in other 
employees coming up with additional sug- 
gestions and problem areas. 

Following the meeting, the top member 
of the administration conducting the meet- 
ing should get together with the supervi- 
sors, ascertain the other side of the story, 
and then decide upon what changes, if any, 


should be made. As to those areas where 
changes are appropriate, the supervisors 
should be allowed to implement the changes 
and get full credit for them. As to those 
items where it is determined that no change 
is possible or appropriate, the admin- 
istrator conducting the meeting should get 
back to the employees with the response. 
In order for this system to work effectively, 
it is extremely important that supervisors 
understand that retaliation for anything 
said by the employees at the meetings will 
not be permitted and could result in their 
termination. 


Attitude Surveys 

Another method of improving commun- 
ication requiring considerably less man- 
agement time is attitude surveys. Attitude 
surveys may be conducted by industrial 
psychologists, management consultants or 
by the administrative staff of the health 
care provider. Attitude surveys provide a 
formalized method whereby the employees’ 
attitudes may be systematically studied. 
The results are only as good as the surveys 
themselves. A survey conducted periodi- 
cally by outside industrial psychologists or 
management consultants can effectively be 
supplemented by surveys done by the 
administration. 

Where sensing meetings are used, the 
information gained in those meetings pro- 
vide a helpful source of information for the 
outsider in constructing the pencil and 
paper portion of the survey. Additionally, 
the outsider will normally interview 10 to 
20 percent of the workforce to validate the 
pencil and paper survey. Attitude surveys 
have an immediate positive effect on morale 
because they indicate that management is 
concerned enough about employee atti- 
tudes to inquire. However, an attitude sur- 
vey should not be undertaken unless the 
administration seriously wants to know 
about employee attitudes and plans to do 
something in response. If the survey is 
conducted by an outside industrial psy- 
chologist or management consultant, the 
administration will be treated to a fine 
“dog and pony show” of the results. How- 
ever, the administration must make certain 
that the employees are also treated to the 
results as well. The attitude survey pro- 
vides a method whereby employees may 
anonymously let management know of 
their feelings and, if conducted regularly, 
provides a medium assuring upward 
communication. However, management 
must not overlook the opportunity for 
downward communication upon the com- 
pletion of the survey. 
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Direct Contact Procedure 

Another method which all levels of 
management can effectively use is the 
direct contact procedure. This communica- 
tion technique involves the use of 5 x 7 
cards, for example, to aid management in 
learning more about their employees and 
recording that information for future use. 
These cards are used to list pertinent 
information on each employee such as the 
spouse’s names, children’s names, hobbies, 
inside and outside interests, birthdays, etc. 
Each manager will need his own set of 
cards for the employees for which he is 
responsible. Once they are prepared, the 
manager sets aside a specific time each day 
or each week depending on how much time 
he can devote to good employee relations. 
The manager can select and review cards 
on three to four employees on his way to 
the departments in which these employees 
work. Prior to talking to the selected 
employees, he may confer with their 
immediate supervisor to ascertain whether 
there are any employees to whom some- 
thing particularly noteworthy has recently 
occurred. If so, he may choose to talk to 
that employee instead of to a preselected 
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employee. If not, he will chat with the 
preselected employee concerning whatever 
item of personal interest he has gleaned 
from the card. If the employee brings up 
something which is not anticipated and 
which appears to require additional time, 
the manager should set up a specific time to 
get back together to continue the discus- 
sion and not allow himself to be diverted 
unnecessarily. 

A spread sheet of all employees super- 
vised indirectly by the managers should 
also be prepared. The dates of visits with 
the employees should be placed on this 
chart. Every few months, the managers 
should set aside a period of time to review 
the spread sheet and the individual cards to 
determine whether there is any concentra- 
tion of his visits with particular employees 
and whether his supervisors seem to know 
more about some employees than others. 
Such information will be useful to the 
manager in working with the supervisors 
who report to him in helping them come to 
know their employees better. 

Employees who feel that they can talk 
with their manager about their family and 
personal life will also feel that they can 
come to that manager to discuss job- 
related problems experienced or perceived 
by the employee, such as EEO-related 
problems and organizing activity, as well 
as suggested improvements in the function- 
ing of the institution. The building of 
rapport with employees is an essential part 
of the management function of any enter- 
prise and is particularly important among 
health care providers because of the poten- 
tial for conflict between the directives of 
medical staff and the administration. A 
good rapport helps to reduce the conflict 
which otherwise results. 


Formal Complaint Procedures 
A formalized complaint procedure?¢ is 
nothing more than a procedure whereby 


employees can ensure that decisions with. 


which they disagree may be reviewed by 
top management. The complaint proce- 
dure should be simple to use by employees. 
While supervisors will often view the com- 
plaints as challenges to their authority, it is 
important that supervisors understand that 
itis human toerr, and that it is uncorrected 
errors which can lead to more serious prob- 
lems. If properly handled, the complaint 
procedure can provide the framework for 
supervisors to reverse themselves, after 
“thinking it over” rather than being 
reversed by upper management. Supervi- 
sors must understand that as with all other 
methods of communicating employee dis- 


sent, retaliation will not be permitted. 
The steps of the procedure should be 
flexible and, of course, different procedures 
work with different management styles. In 
one organization, a simple open door 
policy may be the most effective. On the 
other hand, some employees may be reluc- 
tant to make use of the open door, recogniz- 
ing that it may swing both ways. For that 
reason, in many organizations a formal- 


ized complaint procedure with specific 
steps culminating in review by the chief 
executive officer may be appropriate. In 
most instances, the human resources 
department will participate and help to 
facilitate the processing of complaints. 

Of course, no such “planned” system 
of communicating with employees can 
replace the day-to-day informal contact 
between employees and their front line 
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supervisors. Supervisors in all levels of 
administration should be encouraged to 
park their automobiles in the same parking 
lot as other employees and to take meals 
and breaks in the same areas. Not only 
does this help to break down the “we/ they” 
mentality which tends to be so strong in 
health care institutions, but it provides 
management with an essential “ear to the 
ground” to hear at the earliest opportunity 
of any problems which may be arising, 
before they develop into areas of major 
concern. 

Even the traditional ‘‘suggestion 
box” can be helpful. While it has been 
much discredited, there are usually only 
two reasons for the failure of the sugges- 
tion box to produce good communication: 
first, if suggestions are ignored, the sugges- 
tion box becomes a “joke” — and rightly 
so. Second, where a “suggestion box” 
constitutes management’s whole program 
of communicating with employees, the 
lack of directness and personal flavor to 
the suggestion box simply emphasizes the 
gap between management and the rank- 
and-file. The primary thrust of any com- 
munication campaign should be on the 
personal, direct level, through one or more 
of the methods discussed above. If such 
direct contact is prevalent in an organiza- 
tion, a suggestion box can be helpful to 
communicate with those employees who, 
for whatever reason, are not “reached” by 
more personal communication. 

Finally, it has become well accepted that 
exit interviews provide enormous potential 
for finding out about employee problems. 
Most employees leaving the company have 
little reason to hide their past grievances, 
large and small, and those grievances are 
very likely the grievances of others still on 
the job. 


Downward Communication 

How the institution communicates 
“downward” (admittedly a terrible term) 
to its employees says a great deal about the 
organization to its employees and is an 
excellent indicator of the employee- 
relations “health” of the organization. 
Communication from management to 
employees is important because letting 
employees know what is going on satisfies 
the employee’s need for recognition and a 
sense of belonging. Notice to employees, 
particularly of problem areas and expec- 
tations, is often an important factor in 
winning disciplinary cases. 

Too few employers have come to realize 
sufficiently that in labor relations, the 
“medium” can beas important as the “mes- 


sage.” Most employers which make any 
attempt at a “policy” of communicating to 
their employees rely heavily upon bulletin 
boards, newsletters, PA systems, hand- 
books, written reprimands and other 
impersonal methods of communication. 
These methods are efficient, at least in the 
short run, and help to ensure consistency 
and to preserve a record of exactly what 
has been said. But the personal methods of 
communication are vastly superior in mak- 
ing employees feel that they are an impor- 
tant part of a team effort, and in breaking 
down the “we/ they” atmosphere which lies 
at the root of most unionizing efforts. Two 
often overlooked advantages of such per- 
sonal communication are that manage- 
ment can observe precisely how its “mes- 
sage” is received, and that management 
can answer any questions before misunder- 
standings cause serious problems. 

Of course, such direct communication 
has its own special problems. For instance, 
supervisors through whom such commun- 
ications may be channeled may misstate 
the message, sometimes unwittingly, some- 
times intentionally. Asanexample, a super- 
visor attempting to absolve himself of 
blame may introduce his announcement of 
a change in working procedure instituted 
by the administration, by pointing out that 
the change is obviously ill conceived and 
doomed to fail. The answer to such com- 
munication problems is not to bypass 
intermediate levels of supervision, thereby 
alienating supervisors and undercutting 
their position with employees. Rather, the 
answer is to make sure that a supervisor 
believes in the wisdom of the proposed 
change, or at least recognizes that his 
attempt to implement it will be easier if he 
channels all these criticisms to his own 
supervisor rather than to those who work 
for him. 

Utilizing, in combination, a number of 
the methods of communication discussed 
here can enable the health care provider to 
diagnose a case of general job dissatisfac- 
tion before it developes into a serious prob- 
lem. Addressing dissatisfaction in its early 
stages can prevent the manifestation of 
advanced job dissatisfaction, such as work 
stoppages, employee protest, or other 
legally protected activity. While these 
prescriptions do not constitute a complete 
“cure” for labor relations problems in the 
health care industry, they may provide the 
starting point from which a complete treat- 
ment can be developed, and the health care 
provider can regain its own health, BJ 


210ur Way, Inc., 268 N.L.R.B. No. 61. In Our 
Way, Inc., the Labor Board reversed its 1981 
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decision in 7.R.W. Bearings Division, 257 
N.L.R.B. 442, and reestablished prior precedent 
to the effect that a rule which prohibits solicita- 
tion and distribution during “working time” is 
presumptively valid. A rule which prohibits 
solicitation during all “working hours” remains 
unlawful. 


22United States Industries, Inc., 265 N.L.R.B. 
No. 7, allowing exception for United Fund 
solicitations. 


23]ntercommunity Hospital, 255 N.L.R.B. 468 
(1981) 


24See, for example, Maple Shade Nursing 
Home, 223 N.L.R.B. 1475 (1976); Smithtown 
Nursing Home, 228 N.L.R.B. 23 (1977) 


25Brownsboro Hills Nursing Home Inc., 244 
N.L.R.B. 269 (1979) 


26Anyone familiar with union contracts will 
recognize the similarities between a complaint 
procedure and the contractual grievance pro- 
cedure. Since there are distinctions, the author 
recommends that the term complaint procedure 
be used to express such a program ina nonunion 
environment. For example, one distinction is 
that while employees should be encouraged to 
make an early expression of their complaints, 
unlike a grievance procedure, where a deadline 
in the nature of a statute of limitations may be 
applied to cut off grievances which are not filed 
within that time deadline to prevent them from 
going to arbitration, such a deadline or cutoff 
period in a complaint procedure is unneeded 
since management wants to encourage com- 
plaints to be aired and processed through the 
complaint procedure; otherwise, they may not 
be resolved. 


John-Edward Alley of Alley & 
Alley, Chartered, Tampa and Miami, 
holds the BSBA degree in economics 
and accounting and the J.D. from the 
University of Florida. He received his 
master’s of law in labor law from New 
York University School of Law. 

He writes this column on behalf of 
the Administrative Law Section, Paul 
W. Lambert, chairman, and Frank 
Vickory, editor. 


261 


4 
Ber 
2 


Judicial Ethics 


Attending Political Functions 


A question relates to the propriety of a 
judge attending functions put on by politi- 
cal parties. In Opinion 79/ 10 we said it was 
a violation of Canon 7 for a judge, who is 
not acandidate, to attend partisan political 
functions for the purpose of socializing, 
speaking and/or being introduced to the 
audience. 

In Opinion 78/6 we found no improprie- 
ty in a judge addressing a Republican 
Club and speaking on his candidacy for re- 
election. We cautioned that the function 
not be a fund-raising affair and that the 
judge’s remarks not be partisan nor 
politically oriented. We also held that a 
judge who is a candidate could attend a 
partisan function for the purpose of 
socializing and making himself known. In 
Opinion 77/15 we held that a judicial can- 
didate seeking election or re-election may 
attend political functions or rallies where 
other candidates are in attendance. In 
summary, then, a judge who is a candidate 
may attend and may speak. A judge who is 
not a candidate may not. 

The only exception to that is covered by 
our Opinion 74/3, a copy of which is also 
attached, which holds that a judge may 
properly address a function put on by a 
political party concerning an educational 
matter related to his office. 

A second inquiry concerns the propriety 
of accepting invitations to attend grand 
openings, which may involve gratuitous 
food or drink. The nine members of the 
committee responding agreed this should 
not present a problem, unless the judge 
recognizes that the motive for such invita- 
tion is to obtain the benefit of the prestige 
of the judge’s office. It is doubtful that any 
grand opening, which is publicly adver- 
tised, would have any such improper 
motive. Such invitations are analogous to 
the invitations received from Disney 
World and Sea World in the form of 
memberships to the “Dolphin Club” and 
“Magic Kingdom Club,” which serve to 
encourage a broad spectrum -of public 


employees to visit the respective attrac- 
tions. Because of the broadness of the 
offering, it would be difficult to impute any 
improper motive to the offeror in terms of 
attempting to garner the prestige of the 
offeree’s office. 


Service on Condominium Board 

This is in response to an inquiry as to 
whether a judge can serve on the board of 
directors of a condominium. The judge 
specifically urged us to reconsider our 
Opinion No: 81/7. In Opinion No: 81/7 
we held that a judge should not serve in 
that capacity because “with the volume of 
condominium litigation and the many 
adverse interests in that type of an associa- 
tion that have to be represented by the 
board” it is likely that the board will be 
engaged in proceedings that would 
ordinarily come before the judge or would 
be regularly engaged in the adversary 
proceedings before a court. 

The condominium is the judge’s home. 
A homeowner enters into relationships 
with contractors, subcontractors, service 
providers, neighbors, ctc. All of these re- 
lationships can provoke litigation. The 
judge pointed out that a condominium 
dweller is not significantly different from 
the individual homeowner, except that he 
must deal with these people through a 
board. 
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Although the eight members of the 
Committee on Standards of Conduct 
Governing Judges who responded to the 
inquiry felt the argument was most cogent, 
all were unanimous that we should not 
recede from Opinion No: 81/7. One 
member, who sits on an appellate court, 
expressed the views of all of us that “ex- 
perience has shown that the volume of 
litigation involving associations so far 
exceeds litigation arising out of individual 
home ownership that no realistic compari- 
son can be made of the likelihood of judi- 
cial conflict.” 


Controlling Courtroom Attire 
A judge inquired whether a trial judge 
has the authority to control dress of 
persons appearing before the court if the 
dress is inappropriate and jeopardizing the 
dignity of the proceeding. Of the nine 
members of the Committee on Standards 
of Conduct Governing Judges responding 
to the inquiry, all were unanimous that a 
judge has the authority. In Sandstrom v. 
State, 309 So.2d 17 (Fla. 4th DCA 1975) 
affirmed 336 So.2d 572 (Fla. 1976), the 
Supreme Court upheld the trial judge's 
authority to make a lawyer wear a tie. The 
case does caution that the judge act rea- 
sonably in controlling the attire of persons 
appearing before him, in that his re- 
quirements must bear a reasonable rela- 
tionship to a justifiable end or purpose. 
Most of us were of the opinion the 
inquiry was not one concerning the 
application of the Canons of Ethics, but 
one concerning the power of a court to 
control decorum in the courtroom. 
However, one of the members of the com- 
mittee has called our attention to Canon 
3(A)(2), which requires that a judge “main- 
tain order and decorum in proceedings 
before him.” That canon would seem to 
form the basis for the prohibition of 
inappropriate attire. 
JAMES T. CARLISLE 
Chairman, Committee on Standards 
of Conduct Governing Judges 
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